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: , I 
sser-Included Offense 6f Rape 

i ' , I  I 

Eugene R. Milhizer 
Criminal Law Division 

r
P Joint Service Committee on Military Justice 
r 


Review considered whetter an acc 

committing indecent acts with p 

offense gf an alleged rape2, 

although indecent acts with another potentially is a lesser­

included offense of rape, the speqification qUeging rape in 

King was insufficient to avq ,a consensual iqdecqgt act as a 

lesser-included offense. The court also fo,und that t 

specification failed to provide adequate notice,to the accused 

that he would have to defend against the lesser offense of 

committing a consensual indecent act. 


I 

King was charged, 
Private L.4 The G 
fication ballege the rapeoffense? 

According to the court of review, the evidence established 
clearly that King and L engaged in consensual group sex? 
Actually, the accused expressly acknowledged d 
on the merits that he and L had engaged in con 
intercourse. After the 
declared its intention t 
alternative theory-that he had committed a c 

')
129 MJ. 901 (A.C.M.R.1989). 

2See Uniform Code of Military Justice qn. 134,lO U.S.C. # 934 (198 
90 bereinafter MCM.19841. ' 

I / 1 I, i 

3See UCMJ a n  120; see olso MCM. 1984, Part IV, para.45. 
I 

1 

of others? 

eh. The central issue of this appeal, as framed 
by the Army Court of Military Review, was whether "a 
summary allegation of rape in a specification i s  sufficient to 

sed on notice by fair 
ared to defend against 
as against rape.'" A 

cisional law already 
urt in tesolving this issue. 

To establish that an accused committed indecent acts with 
another, 8 proscribed by article 134, the Govament must 

ccused committed a certain 
v)rongful act with a ce+n person? 

&o 	 Manualfor Cows-Martial,Unit s, 1984. Pan IV,pan 
I 

6 r  I + I i ' \  , 

4King, 29 M.J. at 9 
5 

51d. at 902. The generic "shon-fom"rape specification reads as folIows: "In that the @~I-SOM~jurisdiction data), did. ( a t h  board­

6King, 29 M.J. at 903. ' :, i 

'The specificahon of which tbe accused was mvicled stated, in part, that the accused "wrongfully ith Private [Llby mgaging in 
group sex with members of lower enlisted gkdes" Golation of article 134. Id. at 901. In the context of the judge's instrucUons. the court-martial clearly 
convicted the accused of engaging in consensuulsexual intercoune with Private L in the presence of &en. See id. at 903. 

gld. 
I I . .f­

9The "dictim" of an inde ee,'r.g..united States v. h d ,  32 C .MR 427 1963); United States V* Holland. 31 
C.M.R. 30 (C.M.A. 1961). Moreover. indecent a& 4 need not hvolve another penm. See. e.g.. United States v. Sanchez.29 C.M.R. 32 (C.M.A. 
1960) (chicken); United States v. Mabie, 24M.J.711 (A.C.M.R.1987) (corpse). 
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(2) That the act was m#eckntil! and c 1 B  

(3) That, under the circumstances, the ~ 

conduct of the accused was . .. [prejudicial 
to] good order and discipline in the 
forces or was of a nature to bring discredh 
upon the armed forces.11 

example,'the $ir Force Court of FJ4ilitaryReview concluded 
that the accused committed an indecent act by engaging in 

mensual ;heavy petting" with a sixteen-year-oldgirl.18 The 
served that, although petting is not necessarily 

q instant case the attendant circumstances ­
rendereh the accused's conduct indecent within the meaning 
of article 134.19 

More specifically, military'bask law holds that consensual 
sexual intercourse constitutes an indecent act when performed 
in heW d C e  :6f bth&. 20 h ~VnllkdStirtes'b.:Brundidgem 
the pxn'y Court'of 'M3ih-j Review- fohd  that sexual interi' ' i  
cofirsll id '  a threk-person bairaCks room Was publid-and 
thereford ind&nt-w$en '1nanparticipanh easily 'codld have 

I r' seen-theact 'and were awake that it was happeningieven
i though their imhediate v i  

blocked.* 'In'United Stated Y . ~Berryn 
The case law also demonstratesclearlv that even consensual Appeals likewise concluded that the 

ac r p& S h S  
i 1 ,  I 

, i  I' 

to iuual  impurity whi& M not only grossly vulgar, obscene, and repugnant to 
t to aexua l  dtions." MCM. 1984, Part IV.para. Wc., 

<:& * 

Il/d.,'Part h',para 606. dalelcmehr %fleers th i  fe&rernehs hf proof for dl article 134 offenses charged under the fim and second clauses of that article. 
The first clause of anide 134 addresses conduct bati s  prejudicial to gaod order and discipline in thp Amed Forces, As the Manualfor $hrt-Martial indicates. 
not every imgular. mischievous or improper act is a court-martial offense.See id., Pany?para 6Oc(2)(c). Ralher, the conduct Vust ,be &TXXIY and palpably 
prejudicial to good order and discipline to constitute a violation of the GSLclause of &&e 194. &i~ed Sta&s v. Sddinsky. 34 C.M.R. 343,345 (C.M.A. 1964) 
(citing United States ay? 16 C.M.R 28 (C.M:A. 1954)). ?e second clause of amcle 134 addresses servicediscreditingconduct.' To &late d s  clause, ' 1  1 

accused's &duct m tobring lhe'swice mto disreplte*oft d d  to lower the senrice in public esteem. MCM, 1984. Pan N,para. w 3 ) ;  see also U n i d  
States v. Kirksey. 20 C.M.R. 272 (C.M.A. 1955). For a general discussion of lhe 
The.oriesUnder+ GeneralArticle. 'Ihe Amy Iawyer, ?hy 1990. nt 66. h 

l3See UCMJ art. 134; MCM, 1984, Pat IV, para. 87; see afso United States v. Payne, 41 

by pulljng down the child'r underwqqnd placing his hands betwep her legs); United States v. ,pro? 13 C.M& 10 (C.M.A. 1953) (accused committed kdecem 

liberties wilh LWO children willfully exposin penis to hem). See qeneraliy TJ 'GSA &&ice N+. b;r'd~q rnographic Photographs'

Can Constirule Taking Indecenf Lib6rties.'Ihe k!my I!dGer. Ai11.'1989, at 40 .  4,: 1 {  , [ I  r 1 ' I '  1 1  ' 1 I 


]'See UCMJ art. 134; see also MCM. 1984. Part IV,para. 63; United States v. Wilson.13 MJ. 247 (C.M.A. 1982 ) (accused committed indecent assault by 

engaging in nonmsensual. forcible "foreplay" with h e  victim before beginning sexual interamnc). .- - -__-~ 


l5See United States v .Bnmdidge, 17 M. J. 586 (A.C.M.R. 1983); United States v. Anderson, I O  M. J. 536 (A.C.M.R. 1980); United Stares v.+&son, 31 ,C.M.R. 
I ' I 

A' ,6MJ. h0,jd iA.k.M.R. 1978 
Thacker. 37 C.M.R.28 (C.M.A. 1966 ) . 

4 % I I I,[! 
r 

1723M.J.514(A.F.C.M.R. 1986).vucatedonorhergroundr,24MJ. 514(A.F.C.M.R. 1987). 

r I f <
18W&d, 23 M.J. at 516; see also U d e d  States v. Moore.33 C.M.R 667.670 (C.G.B.R. 1963) (amsensual homosexualacts can constitute indecent acta with 

' \ i G 

21 17 M.J. 586 (A.C.M.R. 1983). 

=Id. at 587; see afso United States v. &by. 5 MJ. 160,164-65 (C.M.A. 1978) (fellatio in a 'aaniprivate" living area in the immediate vicinity of several othersl' ' ­
=20 C.M.R. 325 (C.M.A. 1956). 
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another couple was present constituted a violation of article 
134.w The court stressed that it found the accused's behavior 
no less discrediting because the other persons present had 
been engaged in similar conduct25 Conversely, the Navy­

,-	 Marine C6rps Court of Militziry Reviek coricluded in United 
Stares u. Car+ that consensual s e h a l  intercourse was not 
"open and notorious," and, therefore, did not violate article 
134, when the act occurrediat night in a closed area of a public 
beach, the accused and his partner were obscured @ally by 
a tent, and they plainly intended not to be 6een.V 

The cornmission 
recognized judicially 
aggravated sex crimes. In Um'ted Stares u. Anderson?* for 
example, the Army Court of Military Review found the 
accused's comm&ion of indecent acts pbe a lesser-included 
offense of attempted rape.29 In United Srafes u. Hunt30,theAir 
ForceCourt of Military Review observed that commission of 
indecent actsa i @  another coqld be a lesser-included offense 
of forcible sodomy31 and of attempted forcible sodomy,q2, 
Similarly, in Unired,Sfares v. Curler33 the Army Board qf 
Review acfrrmed an accused's conviction for indecent acts as 
a lesser-includedoffense ot indecentassault. 

likewise ntmconsensual. The various se 

F 

nld .  at 66546. 

10 M.J. 536 (A.C.M.R. 1980). 

BSee UCMJ a c  80. 

305 MJ. 804 (A.F.C.M..R 1978). 

3ISer UCMJaa 1 s .  MCM.1984, Paa IV.para. SI. 

32See UCMJaa 80. 

3339 C M R  164(kBR.1968). 

19 M.J. 703 (NA4.C.M.R 1984). 

Review ded that an accused's consensual indetent act with 
another is not a lesser-included offense of the offense of 
rape-at least when the Government employs a "short-form" 
specification to aIIege the rape-35 The 'AhForce Board of 
Review and the Army.Board of Review reached similar con­
clusions.~ > 

This differentiationbetween eonsensrial ahd nonconsensual 
indecent ahs when the indecent acts '&e alleged to be lesser­
included offenses of noncohsensual sex offenses is founded 
upon the gravamens of the& separate classes of crimes. As 
Chief Judge Everemexplainedin Unired States Y.Hichon?7 

Now-both in military law and in man 
-there exists a hie 

nsei. At 'the top is rap 
ainst'the will 6fthe Victim-for which 

ishment'bbf up to life imphsonment 
n provided. Where mtekourse k abse 

but illicit bexua y 'and'force are 
'ksent,  a lesser c been cohitted,  
such as assault with intent to rape or inde­
cent assault; but even for such offenses the 

vere. Where force is 
o d  remains, a dif­

as carnal knowledge, , 
cohabitation, or "open 

nLhas been com­
ng factor is present, ~ 

"des' not rreat the 

I ' f 

9 , 

i 

351d. at 705; accord United Stales v. A m W d a .  1 MJ. 1132.1 137 (N.C.MR. 1977). 

W e e  United States v. Bums, 25 C.M.R. 791.794-95 (A.F.B.R. 1957); United States v. Nicholson, 22 C.M.R. 

Cheatham. 18 MJ. 721;721-22 (AF.C.M.R 1984) (holding &at t h o n t m s m s u a l  indecent act is a @ssuindudedoffense of rape, even when the rape is 

a 'short-form" spedicaticm).
r 
3722 MJ. 146 (C.M.A. 1986). 

3sfd. at 154-55 (footnotesand citations 0mitte.d). 
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e Chief Judge further explained that; 
I I ’ !  I ’ 1 6 

ecause force is missing [in consensual 1 

SexuaI offknses] but anothtr aggravating 
‘ factor is present,,such offenses are not 

lesser-included in rape, “unless the added 
circumstance or element is one which is 

1 necessarily encompassed within the specifi; ~ 

cation under which the accused is arraigned, 
considering the form and language of the 

. specification, and considering tbe circ 
, stances relied upon byithe government to 

make out its case.”39 
I 

iew expr&sy.dsimilar reason­
ing several years earlier40 when it wrote that consensual 
sexual offenses, such as “fornication[,] are offenses against 
the morals of society rather fhan the person of one of the 
participants. They do not involve an element of assault, such 
as is implicit in,the,heinouscrime of rape and the offenses 

considered whether King could be conv@xl of ~ consensual 
indecent acts as a ,lesser-included offense,ofa rape alleged in 
the “short-form” specification. q e  COUR’? decision essen­
tially turned on the adequacy o f iqe  e specification to 
allege all the elements of an indecent act with another and to 
alert the accused that he had to defend against the lesser­
included offense of a consensual indecent act. 

The seminal military case addressing the adequacy of 
specifications is United States v. Sell.42 In Sell, the Court of 

39Id. at 154 n.11 (quoringBwm. 25 C.M.R. at 794) (citatian omitted). 

W e e  qenerully Ambufudu, 1 MJ. at 1132. 

411d. at 1137. 

4211 C.M.R. 202 (C.M.A. 1953). 

431d.at 206. 

“42 C.M.R. 656 (A.C.M.R. 1970). 

Military Appeals announced the following three-part test fop 

certain, but whether it contains the elements 
of the offense intended to be charged, and 
sufficiendy apprises the defendant of what 

the Sell test as requiring the Government to Yllege all the ’ 

elements ‘of an’offense.‘eitherdirectly or by fair implication. 

In Unired Srates v.  BrownP4 for instance. the .Army Court of 

Military Review determined that the terms “Patton Enlistedt 

Men’s Club” and “Mainz Officers’ and Civilians’ Open 

Mess”by‘fair implication alleged a building or structure for 

purposes of housebreaking.45 In United States V .  Knight,& on 

the other hand, the Court of Military 

words “burglhiously enter,” when 

specificatiop, did 

accused’s miscondu 

required for that offense.48 


Addressing the first component of the 
t noted that for the accused’s conse 

violate article 134 as an indecent 
have to allege some “added circumstance”-inthe specification 
and would have to prove it beyond a reasonable doubt.!? .This 
added circumstance must demonstrate that the accused’s 
otherwise innocent conduct was prejudicial to good order and 
discipline or was service-discrediting. 

-


4sSee UCMJ an. 130; MCM, 1984. Parr IV,para. 566(1), 44). See generally TJAGSA Pracaice Note, Howebreaking Includes More Than Brbaking Tnto u Home, 
The A m y  Lawyer, Apr. 1989. at 56. 

4615 M.J. 202 (C.M.A. 1983). 

129; M . p
I 

I r I  

4, Part 55 eruUy TJAGSA Practic 
1990. at 3 2  

‘ 49See generallyMCM. 1984. Rule for Courts-Martial307(c)(3) bereinafterR.C.M.]; id. discussion (G)(i) (adopting the frat canponentof the Sell test) I 

’ 5OSurprisingly,the counin King neither ated Sell specifically. nor expressly applied the components of the Sell Est. 
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In King, the sole added tircumstance was thlu. the accused's found guilty of an offense necessarily included in$e offense 
fornicatioh o c c d  in the presence ef others.Sl The court in charged or of an epmpt to Gommit either the offense charged 
King, however,lcorrectly found that the Oovehiment neither or an offense necessarily included therqin."? ,Ovq tplrty-five 
directly, nor b y  fair implication, alleged this added circum- years ago, in United Slaes,v,Duggarad?' the Court o 

p 	stance in'the specification. , Accordingly, rhe'specification A m ,divined the congressional intent underly 
failed t~ meet the first requirement o ' )  79, stating that "[wlhen both offenses are su 

* d I I same kind so that [the] accpsed is fairly. qpp 
The Court of Military Appeals has interpreted mdiapplied charges he [or she] must meet and !he specifica 

the second component of the Sell test-that a specification fairly, and the proof raises reasonably, all elem 
must notify the accused of the offenses against which he or crimes, ...they stand in the:relati of greater and lesser I 

she must defendscin several significantdecisions. In United offense \ I I 1  

Stares Y. Cwtiss,S3 for example. 'the court concluded that a > I  
specification alleging that the accused wrongfully appro- More recently, in United States v. Buker.61 the court cstab- I 

priateds4 "personal property" belonging to 'a Marine Corps lished a two-part test for determining whether two crimes, 
facility'providedthe accused with insufficientnotice of the res c stand in relationship to each other ,as greater and lesser 
of the dlegkd offense.55 offenses. Thecourtwrote, : 

The court in King essentially conclud Assuming both offenses arise out of one 
form" rape specification failed to satisfy the second 1 transaction, one offense may be @ 

component of the Sell test, holding that i t  did not notify the included Dffense of another offense 
'accused that his consensual indecent act was a potential I situations: First.where one offense p 

lesser-included offense.56 Noting that "force' is essential to < only elements of,lbut not all the 
finding rape," the court observed that, because "force is not t I the other offense: second, where 
present in consensual sexual offenses, those offenses are r l <  contains different elements as 
simply 'not present [as lesser-included offenses] in a law from the other offense, but these dif- ,, 

specification that alleges only that an accused did rapeX."57 1 ferent elements are fairly embraced in the 
i factual!allegations of the other offense as . 

The court's conclusion that the specificatioh failed to pro- lished by evidence inmduced at trial.a 
vide adequate fiotice i s  bolstered by the statutory 'test for ) 

determining whether a particular crime i s  a lesserhclddedi 3 . As King demonstrates. a:consensual indecent act fails as a 
offense under military law. Article 79 of the Uniform Code of lesser-includedoffense of rapeunder bothprongs of the Baker 
Military Justice (Ucur)  provides that "[aln accused may be test when the rape is alleged in a "short-form" specification. 

I > 

I , I 

f I 

was a n d offi cr was a private. ?dvcrtheless; h e  a m d d c d  thiu. kcnube 'the 
Government had alleged no abuse of the supaior-subordinate relationship in the ~pedfication,the diffucnce in military status "was nu' a possible dementto ' 

sostain a conviclion under arricle 134." King, 29 MJ. at 903 (Cihg United States 4, Part lV,para. 83. 
See gmcrully UNtedStates v. Mayficld.21 M.J.418 (C.M.A. 1986). . A ' ' / .  < I  

5zSec generally R.C.M. 307(c)(3); id. discussion (G)(iii) (adopting the reand component of h e  Sell test). I "  "' ' ! I  I /  ' 

! 
WSee UCMJ IIS.121(1)(2); MCM. 1984, Part IV,pars. 46b(2), c(2). 

55C~rliss.42 C.M.R. at 5. .Butse on &ing the 
iufficientlyd d i t e  to identify the propclty pu 

560bviasly. the first and u w n d  components of the SeU test are interrelated. N d c e  toM accused gmemlly is inadequate whenever a 
111 the elements of proof. 

5915 CMRB%(CM.A.  19 I , 

W d .  at 399400. 'Ihe Air Force Gun of Military Review likewise &noun &a When 
implicstion.puts m l r m s e d  on d o c  t h a ~he [or she] must defend against the indudd offense-as well IS the offense a p e d l  
Dorim.17 MJ. 1064,1065 (A.F.C.M.R 1984). 

' 61 14 MJ.361 [C.M.A. 1983). 

62fd. at 368;see also United Statea v. Zubko, 18 M.J.378 (C.M.A. 1984); Unitcd States v. DiBello, 17 M.J.h(C.UA: 1983). 
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rig of bake; remains unsatisfied becatise all 
’offenses require an element of proof evidence 
#wasindecent.”63: “Indecent,” as used inithis I 1 

contextl’higiifies that form of immorality relating to sexual 
impurity Which is ‘not only ‘grossly vulgar, obscene, and 
repugtihnt’to common propriety, but [also] tends to excite lust I 
and depiave the-’iriorals with tespect to‘sexual relations.”u 
When a donsensd indecent &t such as public fornication is ’ 
in issue, the’indecency must be established by proof iof an 
element thatlis not expressed dirdctly in a “short-for”’ rape 
specification. Specifically, the “short-form” specification 
does not aver, either directly or by fair implication, that the 
in t e rcok  occurred in the presenck of others.65 +Becausea 
bare dlegation of rape does not contain all the elements for a 
consensual indecent act, the latter crime is not a lesser­
included offense of rape under the first prong of the Baker 
test. 

1 ’ I  1 4 a ” 1 

Public fornication Usd fails as P lesser-included offense 
under the sehohd prong of the Baker test. The clement of 
indecency requisite to the crime of ihdecent ‘actswith another 
is not embraced’fairly in al”‘short-form”rape specification. 
Indeed, a “short-form” rape specification actually fails to 
allege any cirdumstance that would render the accused’s 
consensual sexual cond ecent. 

,” I I , < 

In King, the’ lack of fair notice 
exacerbated by the timing of the Gokernment’s request to 
prosecute the accused for committing a consensual indecent 
act. Had the Government informed the accuM before trial of 

63MCM, 1984. Pan IV,para. 906(2). 

(b) That the female was not the accused’s wife; and 

its intent to proceed On the rape charge with the understanding 
that public fornication wasla possible lesser-included ope 
the defense could have made an appropriate motion so 
military judge or sought other,relie�.% ;rhe vGpvernmen 
however, did not revegl its intent to proceed vn the le 
offense until the accused effectively mfessed to that offense 
before the court-martial and the military judge. The preju­

wasundeniable. 

the trial counsel must examine the evidence critically and 
must anticipate iwhether proving lack of consent ,for sape, or,­
other aggravated Sex offenses, will be;problematic. Diffi- ? 

culties of this sortalmost invqriably an foreseeable before the 
trial begins. Only rarelybshould a well-prepared trial counsel 
be tripped up at the court-martial by an unanticipated dif­
ficulty in proving lack of consent. ’ , 

. i , e  

When Ithe ;id counse fies 9 potential difficilty i 
proving a lack of consent, he or she can respond in one of tw 
ways. One option is to modify the “short-form” rape 
specificationa sorthat it fairly embraces all the elements of a” 
consensual indecent acts offense.68 For example, the trial 
counsel icodld amend the specific 

I 


- .  . ­

(c) ”hat the act of sexual intercourse was done by force and without consent. 

Id.,Part IV.para. 456(1). 

MHad the Government made this motion, however, the defense counsel probably would have responded that. because consensual indecent acts is not a lesser­
included offense of rape. amending the rape specification to accommodate the Government would be a major change to the charges. See R.C.M. A’milita$ 
judge may not permit a major change nfta arraignment over a defense objection. R.C.M. 603(c). ’Ihe defense counsel also could contend that modifying the rape 
rpedfication so that it would embrace the elements of consensual indecent acts would creak a duplicitous specification m violation of R.C.M.307(c)(4)., The 
defense counsel then could argue that the separate charge of indecent acts would have to be pderred. See generally R.C.M. 307; United States v. Nicholson, 1 
MJ. 616 (A.C.M.R.1975). Assuming. arguendu. that the judge found that the Government’s request to modify the rape specification did not constitute B major‘ 

9WbM6). 
I r  , I \ ( ’ 1 

e author assumes ’that the accused is charged with rape. The 
alleged as a greater offense. See generallysupra notes 3 4 4  1 and accompanying t e x ~  4 

mSee generally United States v. W e .  44 C.M.R. 833 (A.F.C.M.R.1971) (language in an aggravated assault specifcation alleging that the accused threatened the; I 

victim, although extmeous to the assault charge, was 
I 
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the intercourse was indecent because it occurred in the 
presence of others. Thus amended, the specification could 
read as follows: 

rp c In that Private First ClassJohn D. Doe, U.S. 
Army. did, at Fort Blank,Missouri, on or 
about 9 June 1992, knowingly and wilrfurly 

1 in the presence of others, rape Ann A. 
Jones.@ 

This specification alleges the added circumstances that 
would render consensual intercourse indecent within the 
meaning of article 134. Nevertheless, several potential 

ach are apparent. ' ' 

arguably is duplicitops.?O It ­
tially alleges two separate offenses in a single specification. 
Admittedly, in this case a defense counsel probably would 
profit little by moving to sever?] but even so, pial counsel 
should avoid duplicitous pleading, absent overriding pctical  
reasons.72 

could argue credibly that the modified 
rape specification still.fails to allege,all the elements of a 
consensual indecent act. For example, the specification does 

, not allege expressly that the accused's conduct was "inde­
cent"-the second element of proof for indecent acts with 
another?3 Significantly, the sample specification for indecent 
acts includes theallegation that the accused "wrongfully com­

mit[ted] an lndecent.act , .. ."74 Further &larging the rape 
qxcification, however, to include this'or similar language 
would make the allegation unwieldy 
duplicity problem noted abovels 

I 

Third, enlarging the rape specification to embrace a 
q consensual indecent act may create difficulties when findings 

. are entered. If the fact-finder is convinced that the accused is 
guilty of rape. the additional language in the rape specifi­
,cation could be excepted easily.76 The fact-finder. however, 
could determine that the accused should be convicted of 
committing a consensual indecent act It then would have to 
resort to complicated procedures for excepting and substi­
tuting language. ,Ina trial by members, the mifitary judge 
would have to explain the exception and substitution 
[proceduresto the court-martialand ensure that they are under­
stood.77 In either case, a realpossibility exists that prejudicial 
errors could result78 
' 

y, any approach to pleading that involves a departure 

e form specifications must be viewed with great 


caution. Almost invariably,the form specification is a proven 

I method for alleging criminal misconduct79 Although devia­


tions from the form specification are not prejudicial per se,80 


j .  	 any variation from a form specification risks prejudicial error, 
even if the defense counseldoes not object to it at irial.81 

The trial counsel's other recourse-and the better ap­
proach-is to charge rape and consensual indecent acts alter-

P 

r' 

&his specification is a modificationof the ~tandard"short-form" rape rrpcdfication found at MCM. 1984, Part IV,para. 45A1). 'Ihe italicized language has been 
added to the "short-form" mpe specificationexpressly to allege the added c i m s ~ c ethat rendered the consensualinteroxme indecent 

, 
losee generully RC.M 307(c)(4). 

7iSee generully United I 

W e e  generdly United 9 (A.C.M.R. 1987). ord, 26 MJ. 272 (C.M.A. 1988) ( e Government's use of ~o-called"mega­
specXcatims" in bad check cares); Henry R Richmond. Bud ChecR Caws: A Primerfor Triol Md Defense m y  Lawyer, Jan. 1990. at 3 ,5  ("Mor 
reasrms of dficiency.trial counsel often charge check offenses by using 'mega-specifications"'). 

73MCM. 1984. Part IV.para. 906f.2). " ! 

"Id.. Pan IV,para. 9Cf(emphasis added). 

7S'he modified rape specification also fails to allege "that, under the circumstances,the amduct of the accused was to the prejudice of good order and discipline in 
the armed forces or was of a nature to bring discredit upon the a n n d  forces." 'he  quoted hguage  deges  the lhird and fd element of p f for hdeeenlacts, 
see MCM, 1984. Pan TV.para.906(3), and is required for all offenses tried under the first two clauses of dele 134. See s u p  note 11 ,  'he  failureto include this 
language in the rape specification, however, would not preclude the accused's Conviction for a Lesser-included offense under'smcle 134. See bnited States v. 
Mayo. 12 M.J. 286.293 (C.M.A. 1982); United Statesv. Hemdon. 4 C.M.R.53 (C.M.A. 1952); United Statesv. Marker, 3 C.M.R. 127 (C.M.A. 1952); see ofso 
United Statesv. Long. 6C.M.R 60 (C.M.A. 1952); United Statesv. O'Neal. 26 C.M.R.924. 

76See generully United Statesv. Cimoli, 10 MJ. 516 (A.F.C.M.R.1980) (additional langue 
as surplusage). 

nSee generafly United .%tea v. Landon, 15 CMR.  90 (C.M.A. 1954); Dep't of Amy.  Pam. 27-9. k t a r y  Judges' Benchbwk, para. 2-30, at 2-36.1 (C3. 15 Feb. 
1989). 

7Vee generulfy United Statu v. Ridccus, I MJ. 78 (C.M.A. 1975). 

79See gencrully United S ~ t e sv. Vidal, 23 MJ. 319.324 (C.M.A. 1987) (standard form specification was auf6aent to allege ;hat the accused raped the victim 
eithcr as a perpetratoror as an pbettor). 

*oSee, cg.,United Statesv. Bryant, 28 MJ.504 (A.C.M.R. 1989); United Statesv. Simpson. 25MJ. 865 (A.C.MR. 1988). 

ElSee, eg., Knight, 15 M.J.202 (C.M.A. 1983). 

MAY 1992THE ARMY LAWYER 9 DA PAM27-50-234 9 



4bag.hasrrecognized thahd'[i]ncon- 'Actually, because the.Ggvprnment WoUld use. the Sorm 

S .:: i r /S  permissible to' all~wfar,r;ontin- ,' specifications for wpe and for indecent actsipith angther, this 


erhaps the most common example of approach should comply with all of SellSs requirements. 

lves a prosecution for rhe distribution Finally, using alternative charges and specifications eliminates 


of a purported controlled substance that later is found to be a the need for complicated findings by exceptions and sub­

1 harmless substithteAiJLthe qcused knew .the,substame was stitutions. i The .military judge needs only tct,insuuct the 


hdrmless, but hitended to abtain payment,for thecpurported members to select the alternative charge (andipecification-if 
8 1 Urugs by inisleading.thebpurchaser,he ch shd is guilty of 
- tlarceny%yfalse pretenses.85 On the other hand, if the accused 
, i n is ta l i edy  'believed that the substance he, or she was selling 
I I wasm -illegaldrug, the accused.i.4 guilty of attempted distri­

bution of a conhltedsubstance.86 IAlthoughhese charges are 
. r linconsistent-and the taccused therefore ;could not ,be con­

icted oPlbothtofithem87-the Government may allege,both 
ffenses because ob migencied of prupf:! Other examples of 

- I inconsistent offenses ithat may 'becharged alternatively pre 
i wrongful afipropriationWarental car land dishondrably fail­
ing to pay a just debt incurred after the deadline for returning 
the car,88 and larceny and receiving stolen property when the 

' Government is unsure wheth 

" ' I  )I < I  I 

ceniing &xIoffenses: the Court of Military A w l s  has 
l > izedfthatrape '(a nonmnsehsual offense)hnd adultery (a 

consensual,offense)Wmay be*pleadedin the'almative, even 
though they are'motually inconsistent.91 1 Similarly, .the court 
has allowed the Government to allege alternatively the 

-(I tlnconsistent drffensea of fraternization [a consensual offense)gz 
- 2  -and Zndecent 'assault (a .nonconsensual 'offense).93 This 

precedent should permit the Government to advance alter­

associated with expanding the "short-form" rape specification 
to embrace consensual indecent acts. Alternate charging 
cannot violate the rule against duplicitous specifications 

' beduse the 'separate rape cations &ch 
I (  : I 'Allege 'a 'sinkfe offense." etifications 

allege every element of both offenses directly, thereby 
assuring compliance with the first part of the Sell test. 

any--that the evidence supported beyond a reasonable doubt. 

violate the UCM if the~particu1Ar:CircurnSianck-sthat mike the 
conduct criminal are pleaded and proven. Specifically, the 

- Wid Coh.931ihust allege Tcircumst&ncesthat demonmate that 
ir' the &cused's behavior was service-discrediting or prejhdicial 
::tog66d order 4nd 'discipline.' A "Short-fohn" rap&spkdifi-
I Cation does not'allege these circurnstan'ces adequately. 

i ACcor(iing1y;~an'accused cannot be Founcliguilty of 1con­
sensual indecent act as the lesser-included offense of a rape 

"short-form" specification. 

lniate offense to, or h kber-included 
offense oT, rape (if the indeceht 'acts offense'is lalleged 
pro+rIy. Arguably, h hial counsel could expand the "short-

L { form""1rape specification to embrace a ionsensual indecent 
a d  acts offense, Seveml:Serious problems: however, koold arise -from the use of this approach. Instead, a trial counsel should 

evidence. 

martial. 

i 

8sSee UCMJ art. 12l(a)(l); MCM, 1984. PartIV,para. 46c(l)(e). 

s v. Cartwright. 13 M.J. 
> .

! . l L , i  I i J  \ i , I  * .  

88United States v. Hale, 28 MJ. 310 (C.M.A. 1989). 

89See Cartwight, 13 MJ. at 175. 

9zSee UCMJ art. 134; MCM. 1984. Patt N,pam.83. ~ ~ J I 

93United States v. Mayfield. 21 M.J.418.421 (C.M.A. 1986). 
r 
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mental Law: A Primer . 
I

1 

Iin Manvell G.  Selz 
Chief,International 4ffairsn Headquarters, First Armred Division . 

, I ' Nurnberg, Cer 
L . 

k ,  

Personnel serving in the ited States Army, Eu 
(USAREUR),regularly face 
foreign legal system. Some of the most compl 
versial foreign leg& issues arise in the field of 
law. Judge advocates can expect these issues 
the dri)wdown in Europe continues, especially ,in Germany, 
where the overwhelming majority of USAREUR installations 
are located. 

, Soldiers and Army civilian employees must be familiar 
ironmental law if they are to compIy.with 
licy, international treaty obligations, and 

Army regulations. Un 

in performing their ' 

ments must comply 

standards of general 

North Atlantic Trea 

Agreement (SOFA) also requires United 'Stat 

respect the laws of host nations.2 A recent Department of 

Defense (DOD) directive mandates the development of basic 

guidelines to establish enviroimental standards 

promote environmental protection at DOD instal 


rseas.3 The directive, however, warns that a m 
insqation should abide by these guidelines only to the 
that they ="more stringent than the host nation's standards! 
Finally, USAREUR regulations expressly require com­
manders to comply,with the substantive portions of the envi­

licablem USAREUR activities.5 

German Federal Environmental Law 6 

Environmental Provisions of the German Crim'nal Code 

an Criminal Code directly 
affect -American military acbvities in' Fer 
appearing at section 324 of the Code;' pr 
borized7 contamination of waters, as we11 as any other con­
' ct that ,impairs,waterquality.* The term "water'* h c  

e water, groundwater, and the open sys.9 

Unlike other forms of water pollution defined in  the 
Criminal Code, "contamination" involves an outwardly 
perceptible alteration of the water. 10 This distinction, 
however, may be unimportant in practice because all forms of 

f i  

1Exec. Order No. 12,088.43 Fed. Reg. 47.707 (1978); Defense Directive 6050.7.Enviromnental Effect8 Abroad of MajorDepament of Defense Actions 
(Mar. 31. 1979); see also John L. Fugh et ai . ,  The Co and Environmental komplinnce, l h e  A m y  Lawyer, May 1990; at 3 (citing Secretary of Defense 
Memorandum. subject: Environmental Managanent Policy, 10 Oct 1989. in which Secretary Richard Cheney stated that environmental compliance must be a 
command priority at  all levels). 

ZAgreement Between the Pades 

3Dep't of Defense Directive 6050.16. W D  Environmental Standards at Overseas hstallations (Sept. 20. 1991). 

- 241d. 

Reg. 200-1, USAREUR . 1983)(Q. 23 Sept. 1986) bereinafter USAREUR Reg. 200-11. A revisiony Euro~e 
of USAREUR Regulation 200-1 currently is under review. 

6A discussion of civil environmental statutes at the state (Land) level, or of m v h n m e  
article. No separate body of state criminal law exists in Germany. 

7"Unauthorized." as used by the criminal provisions, generally means "unjustified" or "conduct for which there is no defense." Verhandlungen des Deuuchen 
Bundestages [BT-Drucksache], 8/2382. at 14 (the Verhandlungen des Deufschen Bundesfagcs is a report of the proceedings of the Geman Federal Parliament); 
Czychowski. Das Neue Wasserstrafiech im Gesetz zur Bebempjkng der UrnweltkiminaiitaecEntwwf eines Sechzehnten Stra~echrraenderungs-gucrzes,19 
ZeirSchrift fuer Wasserrecht. v]205.208 (1980). 

SStrafgesetzbuch [StGB] 8 324. For a translation of the Sfrajgesetzbuch, a c e  U.S.Army Europe, Pam. 550-19. Compilation of Selected German Laws and 
International Agrement8 Applicable in Germany, annex A (7 Mar. 1985) (Q.13 Aug. 1985). The quivalent American legislation to section 324 is the Federal 
Water Pollution Control Act [hereinafter Clean Water Act], 33 U.S.C.A. 1 1251 (West 1986 & Supp. 1991). which prohibits the unlawful discharge of pollutants 
into the waters of the United States. Togpth th the other,majorUnikd States environmental statutes, see infrcr notes 17.25. the Clean Water Act provides for 
bah criminal and civil penalties. 

9SiGB. supra note 8 .8  33od; see BT-Drucksachk,supranote 7.8/2382. at 13; id., Sf363 (discussing the meaning of "open seas"). 

"JCzychowski,supra note 7. at 2 h ;  BT-Drucksache 8/2382, supranote 7. at 14 . 
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water pollution-whether physical, ,chemical;.or3 

icalll-have the same legal consequences. Although 

minimus violations are not punishable under sectio 

an individually inconsequential discharge still may g;y 

to criminal liability if the cumulative effe 

is detrimental to the environment.13 To 

tion of an alleged polluter under section 324, the 

Government need not show that a discharge actually harmed 


substances incident to vehicle maintenance. These sub­

spilled or allowed to escape as runoff from maintenance 

nlqughcto ,@pir human health.18 Injuries falling 
antinoise provision include disruption of sleep or 
tion, digestive and circulatory complications, and -

stallation," isdefined broadly. It encompasses
, 	% , ?  

any 'facility, whether mobile or stationary, that produces 
hannful emissions. 20 Whether an emission actually harms air 
quality depends on the na ,extent, and persistence of its 
environmental imp&:' wed both individually and 

I " I f  i I6rdnAg des wassefiaushhd (Was  @HG] 8 21, lb8d~BundeSgkse&lrtf 1j'i.d1 ~ 1 5 2 9 , i ~ n d e d  1'205:4 i i 9 9 0 ~ ~ ~ d i  
1 '  Judgment 'af May 22, 1987, Oberlandesgericht [ N a e  Juristischt Woch&sch'&'[Nm !275g;475471987); Judgment s f  OcL 91, 1986. 

Bundesgerichtshof [BGH], BGHR Suafsachen (1987); see also BT-Drucksache, sypru note 7, 8/2382. at 14. An Oberfundesgericht is a state superior MUR; h e  
I - -. ­

14Judgmentof May 22.1987, O U i  Frankfurt. 40 NIW 
,) ,? J I I ' T I ,  < & ? \ I  

1~Memomdum.Fsdities EngineeringDivision, HQ. 

16'rhe "sdministrative duty" is breached by violatingM administrative order or a Rgulatory pennitrequirement. StGB, supra note 8,f 325. 

1 I PStGB, wpru note 8,4325, 

'I SStGB, ;&'note 8: 9 3 i 6  Two ~dtutes ent h hk!Udted state:! b"&:eh&rce &kdn Rtkovay'Ad (RCkA),'42 U.S.C.A.8 
6901 (west 1986 & Sup. 1991), and h e  Comprehensive Environmental Response,Compcnsauon, and Liability Act (CERCLA). id.'# dol  (West 1986 & Supp. 
1991). 'Ihe RCIU established a cqmphenaive waste managemen~progrsm.,which includes+ cilitieq, 7. 69444945. as w+ as 
a procedure for tracking hazardous wdte  from generatitrn tbdlpdsal. id. 8 &XU? "Ihk kERCLA eta preeXishghazardj cau;ed 
by waste disposal activities. id. 8 9605. aud s Rsponse  program that governs r e l e a s e s  of h a m  

1 ,  
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,onwater. air, or soil quality,% I The German Federal Supreme 
Court has ruled that even household waste may fall within the 
purview of section 326 if it is disposed of in sufficient 
quantitiesn 

P I ’ b j 1 . 

on bf *‘waste”.,fro 
waste.dispo6al statute.28 This definition encompasses both a 
subjective and an objective component. An object or 
substance i s  considered waste if the person exercising control 
over it evinces a subjective intent ,to treat it as waste qr if­
regardlessof the disposer’s actual intent-the disposal of the 
object or substance has a definite,detrimental e 
welfareor the environment29 

8 Regarding the subjective component of 
,intentto Ireat an object or substance as waste may be inferred 
from an qutward manifestation of 8 desire to discard it  
permanently.30 Conversely, fithe objective component Is  
satisfied if disposal of the abject or substance: (I) endangers 
human health; (2).endangers wildlife; (3) harms water or soil 
quality; (4) causesexcessive ai; or noise pollution; (5) fails lo 
accommodate urban planning considerations or to protect 
natural resources; or (6)otherwise endangers public safety or 
order.31 Section 326 cases mwt commonty,arise in connec­
tion ,with USAREUR activities when construction workers 

of contaminatedsoil im =:, 
1 q 

, ,, * .. 
Environmenral Statutes 

m -
United States fo CY and 

USAREW personnel to comply only with 
environmental rules ,of their host nations.? 

ZJudgmcnt of Oa 31.1986, BGH, 40NJW 1280 (1987). 

German civil ’statutes discussed below are primarily pro­
cedural, they are less vital to USAREUR than are the envi­
mnmental provisions of the Gman Crirriinal Code. .Never­
theless, to understand thcse statutes is important becauseithe 
criminal provisions borrow heavily from irhe Civil statutes’ 

imposing5 conditions on the permittee,38 ~ Under some 
circumstances,however, the law requires no permit. A user 
need not obtain a permit for a w e  undertaken to promote the 
national defenv or to preserve public order.39 Nor is a permit 
required for ,theu s o f  surface water by the owner of the sub­
ject pperty;40 ,use,ofgroundwater for household purposes;41 
customary water uses, ,such as bathing or washing;42or any 
use related to fishing.43 

i ’  + 

A second statute. the Federal Emission Control Act, 
imposes a similar permit regime on activities that release 
pollutants into the atmosphere. The Act requires the owners 
<andoperators of hazardous facilities-that lis, facilities whose 
operations pose a substantial risk to human health and the 

1 I . 

, ‘I ‘ 

aSee Gerctz ueber die Vcrmeidung und Enttogung van Abfadcn (Abfdgtsctz) [AbfG] 0 4. 1986 BGBl I 1501, Mvnded by 1990 BGBl I 205,870. see uko 
hfi~ 47-51 M d  ;IccompanYingtcxfnofc~ 

~AbfG.rvprcrnote.28.9 1: see dso Judgment of Apr. 26,1990, BGH,44 Manatsackrift hrer deutackdRecht(h;dlR17+ (19 

%%e, cg.,Judgmmt of May 21,1985.OLG Kocln. 39 NIW 1 1  17,1118(1986). 
. .  . 

31AbfG, supra note. 28.0 2. ’ , , v  ! . 1 

32See generaflyUSAREUR Memomndum,supra note IS. 


33See gencruffy Exec.Order No. 12.088,43 Fed.Reg. 47.707 (1978): USAREUR Reg. 200-1. para. 6c. 


% M akTrocndc, Stnfgcrctzbuchund Nebargesetzeat 1707 (1991) (commentary pnceding iedon 324). 


35WHG, suprcl note 1 1 , B  3. 


3ald. 4 4. 


39/d.#17u. 


aid. 0 24. 


411d.033. 


‘*See, e.g., Judgment of June 22, 1982. Bayekichcs Oberstu Landesgexicht [BayObLG]. 22 ZfW 41 (1983); 


I 

’ “ I  I ‘  

.. 

UWHG, supru note 11.1  25. . I , 
I 
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environment40 obtain operating permits.@ Apermit will be 
issued only if the bwner or operator indidates h t  he or'she 
has #laken'appropriatemeasures $0 mitigate 'any detrimental 
effects that the facility's operations might causeP5 lilce the 
WateMraQs Act, the Emission Control Act empowers permit­
ting authorities to condition the issuance pf a permit on'the 
applicant's compliance with specific requirements.46 

must cohply with special record-keephg 'and 4tacking 
requirements.50 I The Waste Disposal Act identifies'"hazard­
bds waste" as waste that: (1) by virtue of its dature, condition, 
or quahity,'poses a high degree of;risktb human health or air 
br water resources; (2) is explosive'br ham 

In any criminal case, the patty :bearing'primtuy crim'inal 
liability i s  the principal-that is, the chief perpetrator of the 

illegal-actP When .the aWdns.'df more than 'one person 
shtisfyithe'elements of dn offense, the perpttrators may be 

r .tchirgedascopriricipals.5? ~i I ;  1 

Section 14 of the Criminal Code imposes liability upon 
:agents, partriets, legal representatives; and 'employees for 
.offenses committed hy:the orgrinization with khich they are 
-&iliated.Mi In cannection with sections 324 through 326. the 
!German Government ;usesj section 14 to prosecute 
Bcaufrragtc-delegatesappointed 'in accordance with civil 
environmental statutestto represent businesses and other 
-1$ganizations.55.. Each;delegate'aswmes the respafisibility of 
ensuring that his or her organization complies withapplicable 
environmental requirements.56 A delegate breaches his or her 

'duty i f l h e d - She fails to pavide .goverhment afficials with 
[accurate data or,heglects to infomi management of pbtential 
.environmental.Viblatiohs.s7.:If:a dblegate's breach of duty 
1 causes the ,delegatorTO com'mit h,envirdnmdntal offense; the 
delegate6personally will"be-(reldliable.58 Significhntly, a 
'delegate's exposure id 1iability"dependsnot bnfthe title of the 

be held liable und 

appointment of a delegate under the civil statutes is a 

procedural requirement, USAREUR environmental specialists 

could argue codvincingly'that4he)i cannot'be held liable as 

Beauffragte. Nevertheless, American personnel are not 

'immune to'bioskcution:'. hmmhl liability under law 

attaches-tobny employee whd violates'a 'substiinti Sibh 

.ofthe Criminal Code! whatever the'emp1o);el's jhsitibn. 1 


- - ._ _  - I .- -- - - .- ._- ­

-


-


"Geselz zum Schutz vor schaedlichen Umwelteinwirkungen durch Luftverunreinigungen. Geraeusche, Enchuettemgen und a e v c h e .  Vorgaenge (Bundes-
Immissionschutzgesetz)[BImSchG] 5 4,1974 BGBl Ill 2129-8. amendedby 1990 BGBlI 880. 1 

47AbfG, supra note 28,5 4; see afsos y ?  nyy2 

48AbfG. supra note 2 8 , s  8. 

@Judgmentof Apr. 6.1984. BayObLG, 6 Natur & Recht [NR] 246,247 (1984). 

5DAbfG.suprunote28.5 11 .  

51 Id. 2. 

52StGB. supranote 8, $25 .  

53Id. 

54Id. 5 14. 

s5WHG. supra note 11.  5 21c; BImSchG. supra note 44.5 53; AbfG, supra note 28. 5 Ila. 'Ihe Beagtragte for civilian organizauons often are board members, 
production directors, or Be heads of the organizations' cnvirwmentaldivisions. 

56Sack,supranote 19,5 324. at 67-68; Dahs.Zur straflichen Haftung des Gewaesserschulzbealragten Mch # 324 StGB, 6 Neue Zeitschrift fuer Strafrecht WSU] 
97.99-100 (1986); Sander, Rechfsstellung undRechtsschuiz des Betriebsbeaufrragten/uer Gewaesserschuiz aus der Suht der Indurtrie, 7 NR 41,52-53 (1985) J 

57Sack. supra note 19 , s  324. at 67-68. 

5 ~ . 

SgSander,supra note 56, at 54; Dahs, supranote 56, at 98. J i I : rl I 

60Sack. supra note 19.5 324. at 6566,  Steindod. supra note 13,5 324, at 32 . 
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' 

' 

' 

Any employer 'who orders his or her employees D engage
in a pmhibited activity may be held liable as a coprincipal.61 
When an emplcjye&bra senib agentaf an employer, such as 
the person in c&ge of a subject installatioh4ielegates to an 
employee the duty of ensuring an installation's environmental 
compliance, the employer is liable 'for any violation of 
environmental Idw that &y result from his art her negligence 
in selecting or in supefvising thd delegate.@d The employer. 
however,' is nor liable for a delegate'k atts if ate has 

d e d  his or her authority.63 1 
I 

Criminal liability may result riot only from thd commission 
of an offense, but also from the failure to take measures that 
are reasonably hecebsary to 'prevent Ian loffense ftom 
occurring." ' A 8culpablefailure to act 'may bk intentional or 
neg1igent;as however, only persods wtio haCe assumed a 
special duty of care, or Garanfensfellung,may be held crimi­
nally liable for omissions.66 A duty of care hay derive 
expressly from a statutory provision or it may be implicit 
(typically attaching to a person when he' or she ,brings about 
hazardous circumstances that may chuse environmental 
damage).67 The government cannot hold a person liable for a 
'failure to act unless he or she could have'prevented the 
damage68 and he 'OT she reasonably should habe a 
do so.@ 

I 

Relationship Between Criminal andAdhinistrative Luw 

German jurists are divided sharply on the proper role of 
administrative law in the enforcement of criminal 

environmental provi~ions.~OThe extensive debate on this 
issue stems from the adoption of certain administrative 
interpretations and implementations as binding guidance for 
applying key terms of the criminal provisibns.7l One example 
of this practice has evolved around the use of the term 

' "unauthorized"in sections 324 and 326 of the Criminal Code. 
Many commentators argue that, at present, the administrative 
issuance of a permit 'or a license pursuant to civil statutes 
effectively "authorizes," or legalizes, the subject activity. 
This practice, they maintain, smacks of an usurpation of 
-judicialpowers because it permis administrativeauthorities to 
determine whether an $activity constitutes a criminal 
violation.72 This controversy is particularly relevant to 
criminal defendants who claim that their subject activities 
iwere Authorized by administrative actions or by official 

$ 1 I 

I I 

anctionsfor CrimiMl Violations 

An intentional violation of sections 324 or 325 of the 
' Criminal Codeis punishable by up to five years' imprison­

* mei1t.7~The d i m u m  sentence for an intentional violation of 
section 326 is three years' imprisonment.75 A negligent 
violation of sections 324 or 325 is'punishable by up to two 
years' imprisonment.76 Under section 326, the maximum 
penalty for a negligent violation is imprisonment for one 
y e a r n  Any violation of sections 324, 325, or 326 also may 

proportional to the accused's 

I 

6lSack.supra noLC 19,I 
I 

621d.; Stcindorf.supra note 13.4 324, QL 32 . i 

mSack,supra note 19,O 324. at 6546 

UStGB, supra note 8. # 13; see, c.g., Czychowski.supra note 7. at 206. For a lccent applicationof this principleto an environmental m e .  see Judgment of July 4. 
1991. BGH, BGHRSmfsachen (1991). 

UHom, Systemanscher Kommentar zum Svafgesetzbuch 9 324, fit 21 (1990) . , 
< I 1 , 1 : 

SSDrcher & Troendle. supra note 34,o 13, at 85. 

mid., at 8691. 
. I- '  . 

aid.,11 91. 

mid. 
I 

7kkhall, Urnwelfschvrz dwch Sfrafrechr: Anspruch und Wirklichkit, 43 NJW 1263, 1265 (1990); Breuer. Empfehlen sich Aendenrngcn des sfrafrechrlichen 
Umweltschulzes insbesondere in Verbindung mildem Verwalrungsrechi?,41 NIW 2072 (1988). 

I ,71Schall. supra no(e 70,at 1265; Breuer. supra note 70. at 2073; Rudolph, Prima! des Strafrrchrs im Umweltschuz?, 5 NStZ 193 (1984) :' 

nSee generally infra notes 87-89 md accompanyingtext. , 
B. supra nolc 8. f p  324-325. 

1 

751d. 4 326. 


'Isid.43 324-325. , I 


nld. 4 324 , /  


mid. 40,324-326. 
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defendant of conduct that otherwise would be criminal if, 
owing to exlreme circumstances, the defendant had to engage 

. i in that conduct to prevent the Occurrence of a greater har1n.~9 
e 	 German courts, however, often have rejected this defense in 

environmental cases, especially,when a defendant Dffers >itto 
ustify environmental damage allegedly made “necessary” by 
the economic costs of discontinuinga polluting activity.EO 

2.  Absence of fheaRaquisite,MentalIntent. Ordinarily, 
criminal liability under German law presupposes an accused’s 
intentional or negligent misconduct. This rule applies 
expressly to the major environmental provisions of the 
Criminal Code.81 One acts intentionally if ,  knowing of the 
elements that constitute a given crime, one purposely fulfills 
those elements.82, Negligence falls i ~ t otwo categories. A 
person i s  guilty of “knowing” negligence if he or she breaches 
a duty to refrain from conduct that he or she knoys likely will 

t ,  result in the Commission of a crime. Conversely, a person 
I 	 commits an act of “unknowing” negligence, if, based on the 

Circumstances and the actor’s perceptive,capacity, he or she 
should have known that his or her conduct would result in the 

I commission of a crime.83 
, f 

‘ I  

3 .  Mislake of Fact. 
or she is unaware of a fact essential to one of the elements of 
the 0ffense.w 

4. Mistake of Law. This defense may apply if the defen­
dant acts without knowing that his or her conduct violates the 

791d.  5 34. 

I law, (butonly iflthispistake is unavoidabl 
I whether an accused puld have avoided a 
, law, the courf presumes the accused’s general awarknqs of -

the 
1 acquiescence, or D01dung.a~ 

, 	 This defense most commonly arises when an individual or 
business claims a t  trial to have proceeded ,under ,the 
assumption that the failure of the authorities to Qbjectto its 
conduct amounted to an implicit recognition that the conduct 
was legal.** I The defendant more likely,will succeed if an 

1 official acquiesqed “actively’*-that isi for example, if, the 
1 permitting authority,entered 

1 with the defendant that app 
j otherwise wpuld have been ill 

6 .  Custom-or Usage. 
rialudaequenz, a person is shielded from liability,if his or 
r,actions comport with socially approved norms of 
avior, even if the acts otherwise would have jl1egal.w 

L 

, ,claim that the allege ronmental violation was caused 
entirely by extremely weather conditions, Q 

other inevitable, natural Occurrence that the defendant neither 
could prevent, nor could contrql.91 

, J t f 1 
1 1  2 Stawe ofLimit -

An action for a violation of a criminal environmental 
provision must be brought within five years if the violation 
was intentional, or within three years if t 
negligent.92 The period begins‘ to run when the injury 

L ‘  
1 L . 

’ .  , > ,  r, 

‘ >  , 1 

*Osee, e.g., Judgment of Feb. 16.1976. Landgericht (LG) Mannheim,29 NJW 19 


*lStGB. supra note 8.95 324-326. 


8ZDreher & Troendle,supra note 34.5 15, at 101-03 . 

831d.  at 106-09. 


84StGB. supra note 8.4 16. 


S~Czychowski,supra note 7. pt F08-09. 1 1  


87Sack, supra note 19. 5 324. at 4344; Dreher & Troendle. supra note 

Rechtsmoessigkeit behoerdliehgedddeter Umwelrbeeinlroechrigungen?. 9 NR %k(1987). 

e also Czychowski, sup 


E8Sack,supra note 19.9 324, at 34; Dreher & Troendle. supra note 34. at 1712. 


8923 Entscheidungen des Bundesgerichuhofes in Strafsachen [BGHSt] 226,228 (1971); Judgment of June 4.19 

supra note 71. at 198. 


gOSteindorf.supra note 13, at 55-56; BT-Drucksache. supra note 7.812382, at 14. ,­


91 Wernicke. Das Neue Wassersrrufrech, 30 NJW 1662.1664 (1977). 

92StGB, supra note 8.4 78. 
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s released into !the 
1 

I 

I 

' In aciditicin'tb the criminal sanctions 'discusseh above, the 
government may impose a civil penalty in accordance with the 
civil environmental statutes. This penalty-called an admin­
istrative atonement orderlmay not exceed DM 100,000 for 
each violation.94 Like a criminal sanction, a civil penalty can­
not be imposed absent a finding that the defendant was at 
fault.95 

The civil statutes also pennit environmental agenciesto sue 
for injunctiverelief. Under the Federal Emission Control Act, 
facilities that fail to comply with statutory requirements may 
be ordered to discontinue their operations.96 The Waste Dis­
posal Act similarly empowers enforcement authorities to 
direct facility operators to take corrective or precautionary 
measures.97 

' 1 I ,  1 

nder German law is especially prob­
lematic when an organization engages in waste disposal 
activities, ;presently forbidden by the Waste Disposal Act, 
that it began before the Act )wasenacted. The Gerrhan Basic 

it the government to apply s 
bation, however, enforcement authorities 

the govern,mental police power, which 
ue an abatement order if the danger posed 

by a dispos? activity poses a substantial threat to public
Iwelfare.99 

Private Causes of Action 

K private plaintiff who 'wishes to bring a civil suit for 
environmental damages-other than damages relating to 
water pollutionloamay take one of two causes of action. 
The fist option is based on section 823 of the Civil Code. 
Section 823 imposes liability upon 8ny 'person who 
intentionally or negligently injures the person :or property of 
another.101 The statute places no express limitation on the 
amount of a*recovery if an injured party can estabkh the 
requisite degree of fault on the part of the defendant.102 

The second possible cause of action derives from the 
Environmental Liability Act, a statute that has been in effect 
siqce January 1991. A strict liability standard applies to al l  
pnvate environmental actions brought under the Act.103 but 
the Act also sets a liability ceiling of DM 160 million on any

\ 
recovery for wrongful death, personal injury, or property 
damage.'" The only available defense to a claim brought 

der this statute is the presence of a highly unusual natural 
occurrence.los 

The Environmental Liability 'Act also offers an injured 
party some significantprocedural and evidentiary advantages. 
For example, if a plaintiff demonstrates that the facility may 
have caused the injury in dispute, a rebuttable presumption 
arises that the fac'ility actually Caused the injury.106 

The most severe limitation to the Environmental Liability 

, I 

1 

G,supra note 44,162; AbfG, supra note 28,O 18. 
I 

G, supra note 44.5 62; AbfG. supra note 28,g 18. 
I 

g6BImSchG. supra note 44. I 20. ' !  / I 

, 

gBBadura, Sfaatsrecpf, at D(51) (1986). * L  I 

99 Breder. "Abtasten* als Bewaehrwtgsprobe der p 
Schulung 359 fJuS] (1986): see also Schink, Waserre 

Gefahrenabwehr wd des Umwelrsch 
bleme der Sanierung von Ahlaskh. IO1 

nsreh: NVwZ 1985,:3;5: 
s Verwaltungsblatt[DVBl] 161 (1 

I 

1"WHG. supra note 11.5 22: 

lolBuergerliches Gesetzbuch [BGB]. 5 823. 

lO3 Gesetz ueber die Umwelthaftung [UmweltHG] 5 1. 1990 BGBl I2634. For a thorough analysis of the statute, see Hager. Das MU ~mwelthoflungsgesetz.44 
NJW 134 (1991). 

I~UmweltHG.supra note 103.8 15. 

ICuld.3 4. 

1&ld. 5 6. 
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Conclusion I 

For many compelling reasons, USAREUR personnel 
should familiarize themselves with German environmental 
rules. The failure to comply with these rulep may subject 
them to criminal sanctions, civil liability, or disciplinary 
action under applicable<Army regulations. I Moreover, envi­
ronmental damage decreases the residual value of USAREUR 

i t  

l I t 

I 

I 

I 


DAD Notes 

To Share I s  to Give: 

The Death of the Swiderski Exception 


in Drug Distribution Cases 


drug distribution shauld not plan to defend the client with the 
so-called Swiderski exception. In United States v. Ratleff,' the 
Court of Military Appeals effectively put that theory to pest for 
purposes of military law-at least when an actual transfer of a 
drug has occurred. 

The Swiderski exception, under which a person is con­
sidered not guilty of distribution if he or she merely shared a 
controlled substance with a copossessor, first was articulated 
in United States v. Swiderski.2 a decision of the United States 
Court of  Appeals for the Second Circuit. In that case, the 
defendant and his wife were charged with possession of 
cocaine with the intent to distribute after theypurchased the 
drug from a government informant. At trial, the defense 
argued that the evidence was insufficient to establish that the 
defendant and his wife had intended to distribute the drug to a 
third person. Over defense objection, .however, the district 
court judge instructed the jury that the distribution element 

'34 M.J.IO(C.M.A. 1992). I 

2548 F.2d 445 (2d Cir. 1977). 

3Id.at  450. 

facilities, reducing the*compensation hat the4United States 
may recover when it surrenders ihese facilities to )he German 
authorities. Environmental damage also may give rise to 
claims against the United States under the NATO SOFA. 
Finally, by demonstrating an ,awqeness and appreciation of 
host nation environmental laws, USAREUR personnel can 
contribute directly'to the continuing friendship between 
USAREUR and Germany. 

1 % ' 

charge was'erroneous. The Court of Appeals agreed, stating, i , 

w h e r e  two individuals simultbeous 
jointly acquire possession of a drug fo 
own use, intending only to share it to 

personal drug abuse­
ion, without any inte 

to distribute the drug further. Since both ' 

acquire possession from the outset and 
neither intends to distribute the drug to a 
third person, neither serves as a link in the 
chain of distribution . . . . Their simple joint 
possession does not pose any o f  the evifs 

5 1 which Congress sought to deter and punish 
h the more severe penalties provi 
se engaged .. . in drug distribution. 

I 

I 

, 

Subsequently, other circuits faced with similar fact situations 
painstakingly distinguished Swiderski to make the ekception 
inapplicablein cases sub judice.4 Before the Court of Military' 
Appeals decided RarlefJ; military appellate courts hinted that 
"the incorporation into military law of a Swiderski-type 
exception may well be appropriatein the right case,"5 but, like 

I L 


, I '  

1 , 

' \ 

-


F 

h 

4See, c.g.. United States v. Rush, 738 F.2d 497,514 Ost Cir. 1984); United States v. Young. 655 F.2d 624,627 (5th Cir. 1981); United SUES v. Wright. 583 F.? 
105. 107-08 (9th Cir. 1979). 

5United States v. Allen, 22 M.J. 512,513-14 (A.C.M.R.1986). 
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the federal courts, they declined to apply the exception to the 
particular cases at hand.6 

The facts in Ratlefl, however, appeared identical to the 
circumstances that the Second Circuit contemplated in 
Swiderski. In Ratleff, a friend of the accused obtained hashish 
and stored it in a soft-drink can in the local dining facility. 
Later, the accused accompanied the friend to the dining facil­
ity to retrieve the hashish. The friend took possession of the 
can and went with the accused to the accused‘s room. There, 
the accused opened the can,extracted the hashish, and handed 
it back to his friend. D e  two of them then shared the hashish, 
smoking it in an improvised pipe. The accused was charged 
with distributing the hashish to his friend. The military judge 
denied a defense motion to dismiss the specifivtion, although 
he ultimately calculated the maximum punishment as that for 
wrongful use, rather $an for distribution? 

On appeal, the accused contended that he and his friend had 
possessed the hashish jointly. He argued that, because the 
accused himself had not lengthened the chain of distribution, 
only his friend could be found guilty of distributing the drug.8 
The Court of Military Appeals disagreed. Writing for the 
court, Judge Cox stated, “The plain, ordinary construction of 
Article 1Ea of the Code[9] requires us to conclude that appel­
lant ‘delivered’ the hashish to his friend, a fact readily admit­
ted by appellant in his guilty pleas.”lO Thus, according to the 
court, the accused committed a distributionwhen, after briefly 
holding the hashish, he handed i t  back to his friend. 

Ratleff leaves several questions unanswered. For example, 
the court noted that the military judge correctly “recognized 
that the distribution charge was based upon a technical 

construction of the statute and that the essence of the offenses 
was appellant’s joint use of the drug with his fellow sol­
dier.”11 How would the court have decided Rarleff if the 
judge had imposed a sentence that exceeded the maximum 
punishment for wrongful use? The court’s interpretation of 
the term “delivered” also raises troubling issues. If Ratleff 
and h i s  fiend had passed the hashish back and forth among 
themselves seyeral times, could the Government have charged 
Ratleff with a separate “distribution” for each transfer? 
Finally, Ratleff, unlike Swiderski, involved a conviction for 
actual distribution, rather than for the mere possession of 
drugs with the intent to distribute. The Government still may 
face problems of proof if i t  see s to prosecute the joint 
purchasers of a “user” quantity of ,”drug on grounds that thky 
intended to “distribute” the drug between themselves. 
Captain Wells. 

Adultery Specifications Still Require 
the Allegation of Marriage to Another 

The Court of Military Appeals, in overturning a decision of 
the Army Court of Military Review, reaffumed the principle 
that an adultery specification must allege “that at least one of 
the parties is married to another person.”l* The case, United 
States v .  King.13 involved a drill instructor at Fort Lee, 
Virginia, who had sex with a female private first class who 
was attending advanced individual training. Staff Sergeant 
King eventually was convicted of violating a Fort Lee regu­
lation prohibiting social relationships with trainees, wrongful 
sexual intercourse, and obstruction of justice14 and was 
sentenced to a bad-conduct discharge. 

6See generally United States v. Bennett, 26 MJ. 173 (C.M.A.1988) (summary disposition) (holding that when an accused collected money, purchased drugs, and 
distributed the drugs to members of his unit, his possession was not joint or simultaneous with that of the distributees); United States v. Tuero. 26 M.J. 106 
(C.M.A. 1988) (holding that possession by coconspirators“was neither simultaneous nor exclusively for personal use” when accused’s coconspiratorreceived Ihe 
drugs, turned them over to the accused for further distribution. and of the cache from the accused as payment forhis services); United 
States v. Hil l  25 MJ. 411 (C.M.A. 1988) (holding that a provid accused’s guilty plea as an ”aider and abettor” to distribution of 
marijuana when the accused admitted to providing “front money’’ to a person buying marijuana and stated that he penonally did not pamke of the drug); United 
States v. Figueroa,28 MJ. 570 (N.M.C.M.R. 1989) (holding the Swiderski exception inapplicable when threeconspiraton p l e d  their money to purchase cocaine, 
which they intended to divide among themselves, because “the requisite simulraneous acquisition of the cocaine by all the conspirators’’did not exist); United 
States v. Viser. 27 M.J. 562 (A.C.M.R. 1988) (distinguishing Swiderski when the accused and a friend pooled their resources and agreed to consume cocaine, but 
the accused went alone to the seller and purchased the cocaine on behalf of h i s  friend). 

’The maximum punishment for wrongful use of marijuana (including hashish) is a dishonorable discharge, forfeiture of all pay and allowances, and confmement 
for two years. The maximurn punishment for wrongful distribution increases the confinement to fifteen years. See Manual for Courts-Martial.United States. 
1984. app. 12 [hereinafterMCM, 19841 (maximum punishment chart). 

aRatleff, 34 M.J.at 82. 

9Unifonn Code of Military Justice an. 112a. 10 U.S.C. 8 912a (1988) [hereinafterU C W .  Article 112a provider that “[alny penon subject to this chapter who 
wrongfully. . . distributes . . , a [controlled]substance. . .shall be punished as a court-martialmay direct.” Id. An accused “distributes”a controlled substane as 
contemplated by article 1121 when he or she delivers the substance to the possession of another. See MCM, 1984. Part IV, para. 3743). “Delivery” means the 
actual, constructive, or atkmpted transfer of an item, whether or not an agency relationshipexists. Id. 

10Paflefi 34 MJ. at 82. 

11Id. 

P IzUnited Stares v. f i g .  34MJ. 95,97 (C.M.A. 1992). rev’g 32 MJ. 588 (A.C.M.R. 1991). 

131d. 

14See UCMJarts. 92.134. 
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Although the trial counsel and the military judge repeatedly 
referred ‘to the specification at issue as an “adultery” speci­
fication, the ipecification actually alleged *onlythat Sergeant 
King “did ...wrongfully have sexual intercourse with Private 
First Class . . 1’ [naine], a woman not his wife.”l5 ‘ After the 
Government rested at s a l ,  the appellant’s defense counsel 
moved for a finding of not gdty  ‘on seved grounds-among 
them, that the‘wbngful sexua~intercourse specification failed 
to state an offense. The defense counsel contended that the 
specification, as chargd, failed to allege a critical elemknt of 
adultery: that either sergeant King or the minee was mariieil 
to another person.1p The military,judge d i s a g d .  stating, “ 
think [the specification is] b q l y  sufficient enough [Cc] to 
by and Ithink there’s ehough there to go to the jury on the 
issues, so Iwill deny the motion ... .”I7 

On appeal, the appellant urged the Army court to follow its 
prior ruling in United Slates v. Cfifion.18 in which the court 
had held that .a simih’adultery specifica 
offense. In Cl@on: the Army court had stated,“We disagree ... 
that the phrase ‘a woman not his wife,’ sfanding alone, 
implies anything regarding the marital status of either party to 
the intercourse. It i s  as likely from the pleading that either 
one or both were single & it is that ‘one was rnarried.’’lg 1 

I 

y court;however, refused to follow this rationale 
in King. Citing several cases !that posthated Clifron.20 it 
asserted that a d a specification is not f a h  when an 
accused “was on f the offense agaikt which he had to 

( 1 

,
‘ , 

IsKing, 34 MJ. at 96. 

ents of adultery are: 
L P t

0)’Ihatthe accused wrwrgfully had sexual intercourse with a certain 

bring discredit u p  the armed forces. 

defend and was protected from further prosecution for the 

same offense.”21 The Army court reasoned that, because the 

defective specification contained the phrase “wrongfully [had] 

sexual Intercourse” in addition to the words !‘a,woman not his ­
wife.” it fairly implied that either Sergeant King or the minee 

was married.P. The court concluded that this hplication had 

placed Sergeant King ‘on notice that he was charged with 

adultery and that Sergeant Idng actually had defended himself 


I I . I 

nothing more,than fornication.2” Writing foy, an undivided 
court, Judge Cox declared that the defective spFification 
merely alleged some form of wrangful sexual,intercourse 
without avemng exactly why Sergeant King’s actions were 
wrongful, He added, “As an allegation of ‘adultery,’ [the 
specification] lack[ed} utterly the essence of the offense-that 
at least dne of &e parties is married to another person.”S 
Judge Cox then distinguished the recent decisions upon which 
the Army court had relied. He noted that, in each of these 
casesj the’challenged ’specificationhad alleged definitely that 
the accuse&had committed ‘some violatih of the Uniform 

? 

Wnited States v. King,32 MJ.588.589 (A.C.M.R. 1991): rev’d, 34 M.J. 95 (C.M.A. 1992). , 

when accused did not object to the specification at trial, providenlly pleaded guilty, and s u f f d  no prejudice); United States v. Brecheen. 27 MJ. 67 (C.M.A. 
1988) (applying Wufkinsto attanpted drug distribution); United States v. Bryant, 30 M.J.72 (C.M.A. 1990) (applying Wufkins and Brecheen to a contested case in 
which the defenre counsel objected td the defective specification); United States Y. Berner, 32 M.J. 570 (A.C.M.R.1991) (applying Bryanr when appellant 
contested possession of drugs with intent to distribute,but did not objea to the defeaiv I 

I ‘ 6 % b ‘ 1 L 

a1d. I 

=Id. 

=Id. at 590. 1 

-24FomiCation” ‘may be defined as sexual intercourse between LWO unmarriedpersons:’r’l King. 34 M.J. at 96 (quoting 2 Wharym’r criminal Law 0 217, It 361 (C. 
Torcia 14th ed. 1979)). 

L 1  


=Id. at 97 (atationomitted). 
I ! l i 
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de&&, these specifications had implied c lk ly  the natures of 
the offenses charged.26 In ’King;however, the spticification 
alleged that the accused had committed “wrongful sexual 
i.$ercome*3-hat is, fornication hich is  “not normally a 
crime p d e  military.”27 & Judge Cox n o d ,  “Fornication 
wk’not an offende at Common law utalegs [ir’was] conducred 
openly aid notorwusly.”2* The co -law exception to the 

inality of fornication’can in a military setting 
accu’ed’ssexual rekitions impact advedely upon the 

military or its mission.3 Accordingly, fomicatibn conceiv­
ably could be criminal if it violated other provisions of the 
UCMJLfor example. UCMJ &cle 133 (conduct unbecoming 
an officer) or UCMJ article 134 (fraternization or indecent 

’1acis). 

In Sergeant King’s case, no factual circumstances or quali­
ifins in the “wrongful sexual intercourse” 

g’s actions were “wrongful.” 
Because the Government’ 

was to charge‘sergeant King with aduItery. “in “omittingan 
allegation of maniage from the specification, the Government 
omitted the quintessential hallmark of adultery: and the 
spkcification 9, drafted simply [did]not state ah offense.”gO 

InKing the Court of Military Appeals reversed a potentially 
dangerous Army court precedent. Had the colirt decided King 
differently, accused in courts-martial would have had to 
defend not only against the offenses that the Government 
htually charged,but also against the offenses the Government 
intended to charge. The accused, and not the Government, 
would have borne tht burden of sloppy Government trial 
P ‘onand defective specifications. 

’ The trial defenk counsel is an accused‘s best hope to ensure 
that’the Government does not benefit from its own mistakes. 
Defense counsel must remain alert for opportunities to exploit 
defective specifications and to prevent the Government from 
benefiting frdm poorly drafted charges. CaptainPope. 

W d .(Citing W a t h ,  21 MJ. at 208; Brecheen, 27 M.J. at 67; Bryant, 30 MJ. at 72; Berner, 32 MJ. at 570). 

nld.at 96. t ’  

4 

Bid. 

Wd. Applying the rule from Unilld S&tcs v .  Snyder, Judge Cox wrote. 
I p i 

Congress has not intended by Article 134 son to t y u l a ~the wholly private moral conduct of mindividual. 11does ~ 

n d  fdlow, however; lhaffornimfion mny n d  be committed d e r  such conditions of publicify or scanhi as IO enter tho1 area of conducl 

f” given over lo ~ k epolice responsibility of the mildary establkhnh. 

Id.(quoting Unitedstates v. Snyder,4 C.M.R. 15. 19 phasis added by h e  court). 

W d .  at 97 (cirations omitted). The Cwrt of Mililary Cii/lon LO mppo~this conclusion. See id. (citing lQifton.1 I at 842). Accordingly, 
e m s e l  may rely on Clgon as mtrolling prece 

Trial Defense Service Note 

Ineffective Assistance of Counsel: 

Practical Guidance for New Defense Counsel 


Lieutenant Colonel John P .  Ley 
Regional Defense Counsel,Region V I  

Yong San, Korea 

That a criminal defendant has a fundamental right to an impartd tribunal fo 
effective assistance of counsel i s  a well-settled principle of defined in advance ofttheproceeding. The 
American law. As Justice O’Connor stated in the landmark ’ ht to counsel plays a crucial role in the 

1 case of  Strickland v. Washington: ersarial system embodied into the Sixth 
I 

Amendment, since access to counsel’s skill 
A fair trial is one in which evidence and knowledge is oeksary to accord defen­

subject to adversarial testing i s  presented to dants the “ample opportunity to meet the 
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Fase,of the prosecution" to which they are 

t of the o ensure 
that military accused receive compktent, zealous, independent 
representation before courts-martial. , Even so, many 
appellantsraise allegations of ineffective assistance of counsel 
before the Army Court of Military Review each year. 
Although few attorneys actually are found deficient in their 
performances, these allegations are unnerving and frustrating 
to defense counsel who work hard for their clients and who 
take pride in the performance of their duties.2, 

, 
This note provides military defense counsel with guidance 

on ways to enhance effective representation and, when 
necessary, to respond to qllegations of ineffective assistance. 
First,however, a brief review of the standard developedby the 
Supreme Court in Strickland and of the general principles 
courts apply to ineffective assistancecases i s  appropriate. 

The Case of Sfrickland Y. Washington 

In 1984, the United States Supreme Court established a 
two-prong test for evaluating claims of ineffective assistance 
under the Sixth Amendment. The Court stated that ineffective 
assistance is established when the accused shows that: (1) the 
counsel's conduct was deficient (that is, that the counsel made 
errors so seriousthat he or h e  essentially failed to provide the 
defendant with the assistance guaranteed by the Sixth ' 

Amendment); and (2) the counsel's deficient performance 
prejudiced the defense.' 

.'ASdefin& 'in Sh'ikland, deficient performance Is repre­
sentation that falls below an objective standard of reabnable-

Istrickland v. Washington, 466U.S. 668,690 (1984) 

, 


ness, based upon prevailing professional norms? In adopting 
a i s  broad-brush approach, the Court rejecdd attempts to 
apply specific ,ml& or guidelines, such as those promulgated 
in the American Bar Association Standards for Criminal !us­
tice.5 Although these le^ may have value as reflecuoy,of 
the prevailing noms, they unnecessarily limit the inpepen; 
dence and latitude that defense counsel need to m$q ,@ctical 
decisions. msonableness, therefore, must be judged ,by ,$e 
totality of the circumstances as it exists when the ypnsel 
represents the accused.6' 

Under the Sfrickland test, deficient performanqe don 
not a basis for redress. he accused also must show that 
counsel's errors deprived the accused of a fair trid,sb that the 
resulting conviction or sentence determination is unreliable? 

i
Since it ation, the Strickland s as been 

applied in a number of different adversarial proceedings. 
These include criminal appeals,s federal habeas corpus 
hearings.9 and l r ia ls by courts-rnartial.10 

General Principles 

Trial defense counsel must be familiar with a number of 
general principles that derive from ShicWand and its progeny. 
Firs6 an accused may raise a claim of ineffective assistance at 
any stage in the proceedings, from pretrial preparation through 
posttrial submissions.11 Second, the accused normally bears 
the burden of proof to satisfy both prongs of the Strickland 
test. To prevail, he or she must show the existence of a 
reasonable probability that, but for your unprofessional errors,' 
the proceeding would have resulted differently. In this 
context, the Supreme Court defines reasonable probability as 
probability sufficient to undermine confidencein the outcome 

2Neither the Defense Appellate Division. nor the Gwemment Appellate Division (GAD), maintains slatistics on the number of allegations of ineffective assistance 
of counsel that are raised each year. The numbers, however, are significant enough that one distinct branch of GAD bears primary responsibility for respcmding to 
ineffective assistance daims fded by appellants. 

3Strickland, 466 U S .  at 687. 

'Id. at 688. 
* I 

61d. at 690. 

'Id. at 685. 

8Evitts v. Lucey, 105 S. CL 830 (1985). 

' "  

have been Cited for defective performance include: U 
to conduct adepuate pretrial investigation);United States v. Meniweather.22 M.J. 687 (A.C.M.R.1986) (failure to object LOuncharged misconduct brought out by 
the Government);,united slates v. Jacksm, 18 MJ.753 (A.C.M.R. 1984) (failureto raise he statute of limitations ?s a bar to trial); and United States v. Black, 16 
M.J.507 (A.F.C.M.R. 1983) (failure to rebut statements that are misleading.incomplete.or errmeous in the SJA's +uial review). 
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of the proceeding.12 The prejudice prong of the test is however, extends only to information necessary to explain or 

presumed, however, if the Government has hindered your to rebut the.circumstances relating to the allegation of inef­

assistance of the accused ,or if an actual conflict of interest fective assistance. You still owe a duty of loyalty to your 

adversely affected your performance.13 Third, a strong client. By disclosing unrelated confidential information or 

presumption attaches that you have rendered adequate assis- otherwise working against the client's interests, you breach 

tance and that you used reasonable professional judgement in that duty. 

making significant decisians.14 The Str ickland court 

recognized both the difficulty and the danger of appellate 

courts "second guessing" a defense attorney's actions. As a Conflicts of Interest 

defense counsel, you face a wide range of options and 

approaches in conducting any given case. The presumption Probably no issue in the area of ineffective assistance of 

gives you great latitude in choosing an appropriate strategy counsel has received more scrutiny than conflicts of interest. 

wirhout the chilling suspicion that an appellate court later may Conflicts generally surface in two situations. The first may

substitute its judgment for your own. In practice, an accused arise if you enter attorney-client relationships with the accused 

will not prevail on a claim of ineffective assistance against and another interested party. The other party could be a 

you if the action or inaction of which the accused complains coaccused,ln a Government wi1ness,l9 or some other person 

was based on a reasonable trial strategy. with a vested interest in the proceedings. The second situation
-

elated to the presumption of effective assistance is may occur if you are committed personally to some cause that 

e that a lack of success at trial does not equate to is adverse to a client's interests.20 In either case, prejudice to 

ineffective assistance. Deficient performance is determined the client is presumed upon a showing that: (1) you actively 

by an objective application of professional norms to the represented conflicting interests; and (2) an actual conflict 

particular facts and circumstances under which you made.your adversely affected your performance.21 


decisions.15 The result that obtains from these choices is not 

relevant to an inquiry into the adequacy of your performance. The application of this test does not foreclose all possibility 

When deficient performance is found, however, h e  particular of multiple representations. Nevertheless, YOU should avoid 

result that flows from your performance is important in multiple representation whenever possible. Army policy 

deciding the issue of preju&ce.16 me the result, he provides that a defense counsel will not undertake or be 

more likely that prejudice will be found. detailed to represent more than h e  client i n  a multiple 


accused situation.22 If you believe that you inadvertently have 
Finally. by claiming ineffective assistance, the defendant committed yourself to conflicting interests, report this 

waives attorney-client privilege as to that issue.'' This waiver conclusion to your senior defense counsel.z3 Normally, you 
allows you to submit otherwise confidential information to the will be released from the case and another counsel will be 
appellate courts- usually in affidavit form. The waiver, detailed. 

IzSfricWud, 466US.  694; see also United States v. Bono, 26 M.J. 240 (C.M.A. 1988) (per curiam). 

13SfrkWud. 466 U.S. at 692; see also United States v. Cronic. 466 U.S. 648.657 (1984); Cuyler v.Sullivan, 446 U.S. 335.344 (1980). 

14Sfrick[Od,466 US.  at 690. 

15UniredStates v. Mansfield. 24 MJ. 61 1 (A.F.C.MR. 1987). 

'SBono, 26 M.J.at 242. In Bono, the defense counsel failed to object to uncharged misoonduct mentioned in defendant's confession and later put into evidence a 
mental status report that contained other evidence of the defendant's misconduct and recalcitrance. After trial, the military judge told the defense counsel that he 
had more than doubled the sentence after reviewing the Confession. Id. at 241. The Court of Military Appeals found that the counsel's performance was deficient 
under the first prong of SfricHund,then concluded that resulting enhanced punishment clearly evidenced prejudice. Id. at 242-43. 

17un i t eds ta t e s v .~up~.  1982).M M . J . ~ ~ ( c . M . A .  
,

18United Staks v. Blakey. 1 M.J. 247 (C.M.A.1976). 

19United States v. Newak. 15 MJ. 541 (A.F.C.M.R 1982). 

"See, e.g., United States v. Kidwell. 20 M.J. 1020 (A.C.M.R. 1985). In Kidwell, the accused agreed to act as a government informant in return for a favorable 
recommendation for a discharge in lieu of court-martial. The accused's civilian defense counsel failed to submit a timely discharge request because he felt that the 
information his client would produce was so valuable to society that h i s  client's interests were insignificantin comparison. Id. at 1022. 

21Sfruklavand.466 US.  at 2067. 

=US.A m y  TrialDefense Service, Standard Operating Procedure. Defense Counsel. para. 3-3 (1 OCL1985) [hereinafter Standard Operating Procedure]. 

=Id.,para. 3 4 .  
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1" Under some circumstances. two clients with conflicting 
interests may not want to release you.,. You then must 
advjse each client of the ramifications of your continued 
representation. If each knowingly .and intelligently waives 
his or her4Sixth Amendment protection, ,you may continue 
to represent both of them.% You should document all 
waivers carefully and should notify the military judge of the 
general nature of the conflict to ensure that an inquiry is 
made on the record. 

Ameqdment simply :is toansure that a criminal defendant 
receives a fair pial-not to improve the quality of the defen­
dant's legal lrepresentation.~5Although 3hat map be me, the 
best defense to an accused's ineffective assistance claim is to 
show ,thatxyqurepresented the.accused skillfully throughout 
the proceedings. To represent an accused effectively can be a 
reai challenge-especially for a new'defense counsel. This 
challenge, however, is 'not insurmountable. Through careful 
preparation and attention to detail, you significantly can 
improve the assistance,you render to your clients. , 

stand the breadth of your !duties.I The responsibilities of a 
military defense counsel are set sforthlin Rule for Courts-
Martial 502(d)(6).26 You should reap this provision, along 
with the Rules of Professional Conduct for Lawyers,27 the 
Trial Defense Service Standard Operating Procedure,2* local 
rule$ of court, and the Trial.Counse1and DefenSe Counsel 
Hundbook.29 These materials form your "basic load." 'They 
not only define the ethical and professionalparameters of your 
duties, but also provide you with valuable guidance in 
organizing materials, establishing priorities, and advocating 
positions. 

/ L / \ 

To ensure that you overlook no duty or material issue, use a 
checklist that encompasses your major responsibilities. A 
sample checklist is printed as the appendix to this note. Other 

arings, and instructions 
Counsel Handbook and 

I The key to providing nuly effective dssistance is to,detrelop 
a single, coherent'theoryof the caSe that is supposted,by the 
facts and the applicablelaw. In this context, the theory of the 
case is a strattlgic plan that Is designed to achieve a particular 

F 
" 1 * I , *  

I - ;  I 

ha first step in adoptingla theory of the case-is to 
stigate ,the facts thorough1y;including the backgrounds 

and characters 6f the accused and the key witnesses. ,After 
reviewing all .the facts, you can identify.the optionsxeason­
ably available to your client. The range of options hay run 
3anywhere from reasonable doubt and insufficiency of proof 
to rarious affirmative defenses. ;In many instances, an 
accused's most viable option will be to conoentrate on 

You can select the best theory from the potential options 
,through'a  process [of "wargaming." Wargaming is nbthhg 
'more than risualt'zing Chat is likely td okcur at' each stage' df 
the proceedings, depending on the option you have &elected. 
'Ydu hust anticipate what the Government's proof will be, 
what admissible evidence will be available to support,the 
option, h6w the 'opposing counsel will react to that evidence, 
and what(lega1issues mKy 'be raised. Part of this ProcesS 
includesYesearching pothtial motions, objections,evidentiary 

eachopdon. 

h 

presentingthe theory. 
- I .-

Befcke you balk in ourt, you should have a detai 
men@ picture of what is going to happen. Each sta 
proceedings, from pretrial motions to final argu 
sentence,should be outlined. All your presentations should be 

you cannot anticipate every eventuality, 
rises in court to a minimum through 

thorough preparation. Most importantly,your preparation and 
, execution of all aspects of the case, including your responses 

the Mililary Judges' Benchbook.30 * v  theory you have 
I 1 

%See. e.g.,United Stales v. Garcia, 517 F.2d272 (5th Cir. 1975); United States v. Piggee. 2 M.J.4.62 (A.C.M.R.1975). ,. , I r-l r 

~Strickkand.4.66U.S. at 689. 

wyers (3 1 Dec. '1987 

"See generally Standard Operating Procedure,supro note 22. 

BCriminal Law Division. ' h e  Judge Advoca 
Defense Counsel Handbodc (May 1991). 

3oDep'tof Amy ,  Pam.27-9. Military Judges' Benchbodt (15 May 1989). 
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adopted. This consistency.will enhance the credibility of the 
theory with the factfinder bnd will increase your chances#of 
success. I . ,  ’ 1 

J ‘ L  

1 Attorney-ClientCommunication 

Every year, scores of disgruntled clie 
ineffective assistance, alleging that they wer 
unfairly into making a particular or that their attor­
neys deliberately worked agains 
these claims rarely are substantiated, they doiindicate, a\ a 
minimum, communications breakdowns between the attorneys 
and their clients. 

Defense counsel are responsible for consulting with their 
clients on important decisions and for keeping the clients 
informed of major developments in the course of their prose­
cutions.31 In military practice, each accused must make 
specific elections about representation, pleas, court-martial 
composition, and ,the assertion df defenses. The accused also 
must decide whether to testify or to remain silent.32 An 
accused can make these elections only if he or she fully 
understands their meanings and effects. 

, 
Unfortunately, a number of factors can distort communi­

cations between an attorney and a client. An attorney may 
use language or semantics that the client does not under­
stand. The client may hear only what he or she wants to hear 
and may “block out” unpalatable information. Alternatively, 
the client may suffer information overload-that is, 
receiving too much information too fa mprehend what 
is being said. 

are of $stortion problems and must 
to deal with them. The tenor of 
is established at the first meeti 

length and the subject mat initial mektings may vary 
from client i0 client, but in case your goal must be to 
promote an open and candid dialogue. ’Address your client’s 
questions and concerns fully and frankly; never trivialize 
them. Without alarming your client unnecessarily, give him 
or her a realistic assessment of the case. Finally, establish 
from the beginning that you are there to help the client and 
that you will do everything ethically possible to protect his or 
her interests. Emphasize that, in return, your client must be 
truthful with you and must not “hide” information h m  you 
that concerns the case. 

31S1rickland,466 US.at 688. 

32R.C.M.502(d)(6). 

33Sce supra notes91-32and accompanying text. 

MLDonaldson & E. h e l l .  Humaa Resource Develapment: ‘The New T h e  

35A. Szilagyi & M.Wallace. Organizational B 

Open lines of communication require nurturing. A client 
should be made to.fee1 that he or she is a player in the court­
martial process, not just the object of it You can build client 
confidence and canpromote communication by returning your 
client’s phone calls promptly, by keeping the client informed 
of the case status, and by discussing with the client your 
theory of the case and your trial strategy. This is not to say 
that you should defer to the client’s judgment on these 
matters. Unless a Uecision is reserved to the client’s discre­
tion>3 you must determine which tactics are proper in each 
case, If your client disagrees with you, or if you have adopted 
a conwversbl n-ial strategy, you should set down the facts 
‘and the basis for your decision in a memorandum for record. 
Whenever possible, you also should have your client 
countersign the memorandum. I 

f Research has shown that in oral communications as much 
as seventy-five percent of a message i s  misinterpreted or for­
g0tten.3~You can promote better understanding and can 
reduce selective perception by using appropriate language and 
by employing the techniques of feedback, repetition, and 
parallel communications. 

The first rule here is to speak at the education and exper­
:ience levels of your client. Few clients can Sort out the 
meanings behind Latin phrases or pompous legal jargon. 
Explain ‘court-martialprocedures, legal issues, and technical 
terms,simplyand dearly. 

Use feedback to assess how a client actually interprets a 
particular message. You can do this by soliciting questions or 
by asking the client to explain in his or her own words a topic 
that you previously discussed. Remember, feedback is a two­
way process. When you discover that your client misun­
derstood your message, you must take the time to correct the 
misunderstanding before the incorrect message becomes fixed 
in the client’s mind. 

Repeating a message, particularly through parallel modes of 
communication, enhances understanding.35 You can apply 
this technique by reinforcing important oral discussions with 
some form of written communication, such as a memor­
andum, a client information paper, or an election form. When 
you use antelection form, you should outline the client’s 
possible options clearly and should emphasize that the 
election decision i s  solely within the client’s discretion. 
Finally, you should provide the client with copies of motions, 
briefs, and other pertinent trial documents. This not only 

I S 
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keeps the client informed on the status of the case, but also 
showcases your continued efforts on the client's behalf. , + 

I ' 1 

i ' . I  

Responding to Allegations 

Normally, an ineffective assistance allegation fist i s  raised 
when ,a case is appealed to the Army Court of Military 
Review. Claims are made by the client or by an appellate 
defense counsel who "discovers" a serious error on the 
record.36 Often, appellate defense counsel will contact you 
about the claim and will request a response. In some cases, 
however, you first will learn of a claim from a Government 
appellate counsel who is Eying to respond to an allegation in a 
filed brief. I 

, t  :In either case, your best option usually is to submit an 
affidavit. :Although you may feel more aligned with the 
Government appellate counsel in this process, that attorney 
does not represent you and cannot advise you.37 Moreover, a 
claim of ineffective :assistance does not sever the overall 
attorney-client relationship or end your continuing duty to 
cooperate in the appea1.38 

ately after you rec notice of a claim, you should 
ur senior and regional defense counsel of the 

!allegation. They can help you to obtain necessary records or 
documents and will review your final affidavit to ensure that it 
is not unnecessarily broad and that it contains no confidential 
sinformation that has not been waived by the claim. 

I 


Before you respond, you should request a written statement 
of the allegation and all documents supporting it, including 
any defense briefs or affidavits submitted by the client or by 
myone else. Next, review pertinent parts of the record of 
trial, your trial notebook, and any documentation you 
prepared on the case. In every case you work, you normally 
should keep notes, chronologies, memoranda, and allied 
papers readily accessible until all appeals have been resolved. 

, Once you have reviewed the specific allegation and have 
refreshed your recollection of the case, you are ready to write 
!your affidavit. The content of the affidavit will depend on the 
claim. The more sweeping the allegation of ineffective 
assistance, the more leeway you have in responding. Never­

1 

theless,*youmust be carefbl not to overreact. Your response 
should be limited to answering the allegation. Disclosing a 
confidential communication or information harmful to the 
client is improper if this data is extraneous to the claim.39 

In general, an ade te response sets out the facts as you 
knew them at the relevant time, and explains how you 
considered those 'facts when 'you decided to act, or to refrain 
from acting. Often, you will need to do little more than 
explain ho& the questioned action tactically sbpported your 
3hed-y 'of the case. If possible, attach memoranda, trial notes, 

documents that support your position if these do not 
improper disclosures. 

S I 

' . I , / a  i !  

Conclusion ' ' 

0 That pronouncement by Lord Eldon 
forms the basis of the military's adversarial justice system. 
Claims of ineffective assistance,attacknot only the perform­
ance of an individual trial defense counsel, but also the integ­
rity of our system of justice. 

I f 

As a trial defense coungel, you are responsible for pro­
viding competent and professional representation on behalf of 
your clients. To do this, you must understand fully the nature 
and the extent of your dllties. You must be sen$itive to con­
flicts, must be meticulous in your preparations, and must 
emptoy tactics that support a rational theory of the case. 
Finally, you must communicate effectively with the client. 

care should bk d e n  to 
memorialize disagreements with clients and actions that may 
appear controversial. Most important, when doubts or con­
cerns arise, you should ss them with your supervisor and 
should'draw on the of experience that the Trial 
Defense Service has to offer. 

-


-


I 

36See Hancock, Ineffective Assistance of Counsel: An Overview. The Army Lawyer, April 1986. at 41, for a more complete description on how claims are 
processed on appeal. 

37UnitedStates v. Dupas, 14 M.J.28,32 (C.M.A.1982). I 

39Assume. for example, that a client alleges that his trial defense counsel failed to interview five character witnesses. A sufficient tesponse would state that the 
allegation is incorrect, indicating the dates the interviews were conducted and stating that no helpful information was obtained. Adding that the client is not 
credible because he repeatedly Led to the defense counsel or detailing the many terrible things these witnesses said about the client would be unnecessary and an 
abrogation of the counsel's duty of loyalty. 

' I 

*OKaufrnan,Does the Judge Have a Right to Qualified Cornel?,61 A.B.A. J. 569,569 (1975) (quoting Lord Eldan). 
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Appendix 

r ialDefense Counsel 

Duties Before Trial 

- 1. Log case/srart trial notebook. 

- 2. Determine “day one”.for speedy trial computation
(R.CM. 707). 

- 3. Document any delays in writing. 

- 4. Examine the charge sheet 

-a. Completeness 
-b. Defective specifications-c. Multiplicity/duplicitylambiguity 
-d. Statute of limitations 
-e. Conflicts 

- 5. Interview the client ’ 

-a. Att lient relationship/privilege 
-b. Conflicts of interest -c. Allegations and Governmentevidence 
-d. Court-martialprocess 
-e. Maximum possible punishment

r‘ 	 - f. Obtain factsbist of witnesses 
~ 2g. Restraint 
- h. Client’s personal history/family situation - i. Client’s conduct pending trial -j. Decisions to be made by client 

-(1) Choice of counsel 
-(2) Court composition-(3) Challenges-(4) Pleas 
-(5) Testimony. 
-(6) Stipulations 
-(7) Assertion of defenses 
-(8) Sentencing evidence 

1 

- 6. Notify TC/CID/MPI of representation. 

- 7. Monitor.preuialpublicity/Consider venue 

- 8.  Determine the availability of witnesses/obtain 
depositionsor interrogatories, as needed, 

ew witn&ks/obtain deposi 
atories. as needed. 

p 	 -10. Prepare proof analysis sheet li 
each charged offense and of lesser incl 
evidence available to support ur to refute these elements. 

-11. Identify weaknesses in the Government’s case. 

-12. Identify potential affmative defenses. 

-13. Develope possible theories of the case. 

-14. Draft written discovery requests. 

-15. Consider sanity/fimess i s  

-16. Repr the article 32 hearing. 

-a. Advise the client of his or her rights
(R.C.M.405). 
-b. Consider benefits of a waiver. -c. Request wimesses/documents. 
-d. Request preservation of tapes/notes/ 
transcripts. 
-e. Examine witnesses. 
- f. Review report and make objections 
(R.C.M. 405) 

-17. Examine sites/real evidence. 
I I 

-18. Request ent testinglexpert assistance. 

-19. Investigate cli haracter (truthfulness. good 
soldier qualities, and trai nt to the offenses charged). 

-20. Review client’s personne1)medical files. 

rnation. 

character of each key witness. 

-23. Explore alt with your client and 
the command. 

-a. Dismissal of charges. 
-b. Article 15/administrativesanction -c. Discharge in lieu of court-martial. 
-d. Negotiated plea to offense or to lesser 

. included offense. 
-e. Contest. 

i 

-24. Determ otiondwrits/provide notice. 

-25. Develop theory of the case and wargame trial 
possibilities. 

-26. Anticipate bvidentky issues and objections. 

27. ’Outline 

-
-29. Outline opening statement. 
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-- -31. Prepare demonstqtiyeevidence. If 1" y, , ',I,I I - -38. Notify TC of plea/forum/intent to offer defense of 
alibi, innocent Pgestion, or lackof mental responsjbflity. 

I J 8 ' '  1 . h I .* '  I r .  ­

-33. Prepare the client.( 

-36. Preparereque 

Contingent Confinement and 

-

2R.C.M. 1003(b)(3) discussion. But see united Sbtes'v. Wh&s;'lk MJ. 186 (C.M.A. 1984) (provision h a t  fmes "nonndy [are] for unjust enrichment" is 
directory. rather than mandatory). 



a forfeiture, but it may not exceed lhe amount the eotirt- Confinement may not be'executed .for fail­
martialkmld adjudge for'the forfeiture? At a general cburt- ure to pay a fine if the accused demon­
martiaI: the amount of rl fine is not controlleii SO tightly: strates that the accused has made good faith 
however, a fine may not be 'sosevere that it  constitutes cruel : because of indi- . 

If- usual punish men^^ . i  

To motivate payment of 'anadjudged fine, the hhnu 
Courtshlanial allows a court-martial to adjddge contingent ' 

ment adquate !to meet the Government'sconfmement. Rule for Co 
f interestin,appropriatepurqishment. 

tions to an accused: it fails to establish +ific procedures 

of a lack of funds. This rule states, 

'For example, a special court-martial may adjudge a forfeiture of two-thirds of an accused's pay per month for six months. If an accused is reduced to private (E­
l), the accused's pay would be 5900 per month unlil his or her discharge is executed. Acmrdingly. a special coufi-martial's jurisdictional limit for forfatures 
would be 5600 per month for six months, or a total of $3600. Therefore, the maximum permissible fine the special court-martial could adjudge would be $3600. 
Morecker. because a special court-martial may impose a fine only as a substitute for forfeiture, it could adjudge no forfeitures in additim to &e $3600 fine. 

4U.S. Const. amend. Vm ("Excessive bail shall not be required. nor excessive fines imposed. nor cruel and unusual punishments intliaed");see uho Uniform 
Code of Military Justice art. 55.10 U.S.C. 5 855 [hereinafterUCMI]. A k l e  55 provides expressly. 

r m y  other cruel Or unubud punishment, may not be adjudged ! 

purposeof safe . 

UCMT a a  55; see ulso limits on the f i e  a general iourt-martial may 
adjudge, h e r  than the E 

s] that the accused was awarethat a 
could be imposed, a general court-martialmay not include a fine in addition tototal forfeitures in p guilty plea case anless the possibility of a 
fine has beenmade known to the accused during the providence inquiry. 

1. One caveat to Antingeqrc used may not exceed the jurisdictionallimit of 
the coun-ma+d. ,Id. I 

An unsettled issue in the area of contingent fmement mto  which the contingent
confinementis "added." l h e  service COUM of re 

In United States v. Shada. 28 M.J. 684 (A.F.C.M.R.1989). the Air Force Court of Military Review held that an accused who is not sentenced to confinement 
m o t  receive a sentence tha includes conditional confinement if he or she fails to pay a fine. On the other hand, in United States v. Bevins. 30 MJ. 1149 
(A.C.M.R. 1990). the Army Court of Military Review held that a fme and canfingent cmfmement may be imposed even though the sentence does not o+erwise . 
provide for COnfiemenL More recently. in United S Military Appeals dedined to address the issue. 

I . 


6See R.C.M. 11 13(d)(3) an 

731 MJ. 544 (N.h.C.M. rted to confinement unless the mvening 
authority first determines whether the accused failed to pay willfully. or failed to pay because of indigence. See id. at 556-59 (forbidding arbitrary transformation 
of a fine enfqce~~~entprovision into punishment); see +so id. at 563 (listing the Criteria the convening authority should consider in making thisdetermination). 
'Ihe mnvening authority may order the accused confined if the nccused willfully refused to pay the fine. See id.at 55% :If the a c h e d  failed to pay because of 
indigence. however. the convening authority may cmvert the conditional mfmement to confinemen no other alternative LO confinement will satisfy the 
pcnal interests of the government.Id. at 557-58. 

*Determining that it properly could "consider the federal criteria," the wurt adopted provisions of 18 U.S.C. #§ 3572.3614 (1988) as guidance. Id. at 563; see also 
infra text accunpanying notes 48-50 (describing the criteria the wun adopted). The corn also declared that it Win use two additional criteria when determining if 

f l  a transformation a d o n  was appmpriate: 
a. Whether the accused willfully refused to pay the fine or had failed to make sufficient bona fide efforts to pay the fine; and 
b. 	Whether, looking at the crime ,m 

deterrence." 
Ruscoe, 31 MJ.at 563. 
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Good-Wth @flirtsgnd TrLwIndigence;) '-1 

11 I/ , I, 1 ' 
Sergeant First Class 

one specification of makingla false official statement and to 
two specifications of larceny of militaryl property valued at 
mure than $8000.10 Thk m i l i w  judge Sentenced him to pay 
a fine of $lO,OOO land to be reduced Lo'the rad of specialist. 
The sentence also included a 9rovisibh that;' if 'the fine 
imposed remained dhpaid 'thirty'' b y s  aPte?ydction,Tuggle 

ing authority began the process of detennining"phetherthe 
accused had l"made goo(i-faith effolts to pay ,the fine, but 
could not"lr3 do 60 because of indigence. The convening<­
authority appointed the chief of criminal law for the Fifthal 
Infantry Division as "military magistrate."l4 On 4 December, 
the staff judge advocate provided the accused with a memor­
andum notifying the accused that the fine had to be paid by 4 

military magistrate, and that a hearing had been scheduled. 
T4e peporandurn also stated that Tuggle could prpsent 
eyidence at t h e , M n g  that he had,auemptedin g@ faith M .  

recommendations"16, 
although Tug& hadl 

ordered obligation.':! *, I I I 

native punishment to the sentence of confinement for a year 
and"reductionto B-l."19 Nevertheless, on 13 December, the 
convening authority "implicitly adopted:'2Qthe findings of the 
magistrate and ordered execution of the one-yearconfinement ! 
and the reduction to private. 

The Army Court of Military Review affmed She conven- ­

11Judge Cox &cognized that the .Army Can of klilitaty M e w  had qualimed in passing the propriety*ofa "emtingent duction to E-1." 'Tuggls,'34 M.J. at 90 
a.3. He noted, however that the'Amy cart had rrrolGed this dilehna "qtly" by tuling' that the ecmfimmknt a d  thd automatic "administrative duction" 
provisions of UCMJ article 58a had rendered the issue moot See id. (citingUnited States v. lhggle, 31 MJ. 778,781 (A.C.M.R. 1990), redd on orher qvorcndF, 34 
MJ.89 (C+.+. 1992)). , I 

I * 

'Ihe Army coun, however,'rn ed ipunis  .hi'I003 
"Redudon under Article 58a [, however,] is hot pah dP the scnknb.MIis an rdminislratinresult therctl.." RC.M.hKO3(b) discussion. Accordingly. a military 
judge cannot adjudgt ndudi&that is the administrative consequ&ce of anorher adjudged punishment, mfinemyt.hard lab07 ement, or a
punitive discharge. 4 , b ' V I  I / >  

' 13 ,  

'Ihis issue d d not arise if every military appellate cart followed the plain mcaning of RCM. 1003(b)(3). 'he rule clearly requires an initialperiod, 
ndjddged mhinementLo Whchcaitingent chinemcnt iri&ded. see Lf. (expksdy p w h n g  thab liik "fine %not pdd, t h e p o n  fined shall. L!i bddirion IO any 
period of continanent adjudged, be further mnfined") (emphasis added). If M rcarred is canfined initially. he or rrhe will be reduced admiriisttati~e~yto private A 

(E-Q _See UCMJ a& 58a. If nhe accuacd #ken receiver addilionaf cdnfkmcnt fcu failing 10 pay a fine, the nccured rlrcady will h 
Therefore. the accused'i reduction would not be omtingentrn his ar her nonpaymrntof the fine. See aupm note 5., . . 

I 2  

"Judge Cox expressly questioned the propriety of this appointment. suggesting that the demands of the "magistnrte's'' primary duty psiurn as chief of +ninal ,, 
st;oncd t h i s  officer's quaIifications to act 

1 

I I  I 91 I I  
mid. By using the w dt, impli ty ; h d d  
adcped or has rejected the d r y  magistrate's findings and rccclmmendatims. 
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nonpayment of the fine21 It held that the findings and recom­

mendations of the magistrate and the aclion by the convening 

authority were "discretionary decisions," subject only:to 

review<for use of didretion.- h h n g  adapted this stan­

dard, the coht * ' a g r k P  dith the gistrate's findings that 

the accused was not indigent and that the accUsedieaSonably 

could have raised, the.$10,000. The A 

specifically:$at the:a d c d  co$d have p 

month:oldlqhrysler LkBaron conveqible; coul4 hjiv 

pended temporarily his "volunt&y" paymenp for child 

support and ,supportof.his mothq could have cancelled his 

life insurance policy, which had a cash value of at least $837; 

could have cancelled his life insurance allotments; could have 

cancelled his bond allotment; and could have [asked his 

mother to take Out a second mortgage on her house and loan 

him $6000.% Because it agreed with the magistrate that 

Tuggle had not made albona fide effort to pay the fine, the 

court concluded that it did not have to determine whether 

Tuggle's request to pay the finesin installmtnts was Ian 


by recognizing that R.C.M. 11 13(d)(3) prom 

r'. 

' I 
.~ 

l ' ,. - ,. 

21United Starer v. Tuggle, 31MJ.778(A.CM.R. 1990). rev'd, 34 MJ.89 (C,NA. 1992), ' i 

Wd. at 780. < (  

la i d .  


W i d .  


s l d . a t  781;seeulroRCM. 1113(d)(3). 


ZTuggfe,34 MJ.at 91; ace dso Beardenv. Georgia. 461 U.S. 660(1983); Tate v. Sha401 US.395 (1971); Williams v. Illinois.399 US.235 (1970). 


nThe  A m y  Court of Military Review held ha t  the magistnte'a findings md Rcolnmendationr were disc~~tionary
decisions, subject to review for h s d  bf 
discretion. 'Ihe Amy an~rt'ireview camportcd withU W  anide 66. See genvully UCMJ ut &(c) (eslablishing standards of =view for the coartr of military 
review). The Court of Military Appeals apparently performmi Ilimilnr famal review, cvm though its standard of review in  limited by ntatute to "matten of law. " 

t 

4 , 

5 '  

='he court noted $t i t ,  although Tuggle s t i l l  owed over 523,000 on the car, it had a maket value of only S19,dO. 7uggh,'34 MJ. at 9 2  Cansequently.,it 
wncludcd b t  selling &e auton*e mighr 

Mid. 

. 31ld. 

'*Id. (emphasis added). This in m inco 
Apparently, this "holding" dowcd the court to bypass the first test of RCM. 1113(d)(3- ir, b n n i n i n g  whether the accused was mdigent and whnber he 
had attempted in goodfaith to paythe fine. 

33'Ihe logic +g the coult'i conclusion i s  questiarable. If f i g &  auly though that pa "an all or nothing propositim." why did hc propose 
to paythe fine in monthly forfcicurw or msral lnents? Conimon aense mggcst~that thi~Mer partial payment &iuced the armsed'a "goal-faih" 
e f fm to pay the fm. 
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- Tuggle's entire salary from the date of sen­
tence unu action was insufficient 

le's recentlp purchase 
.Chrysler LeBaron convertible wouh not 

ient funds to bay the 
uld have increased 

The record did not sumthe lprmy coq's  
ion that Tuggld's $upyrt payments 

hildren v d  his mother were 
1 1 i '  

satisfy a fine I 

adjudged against the soldier.31 I 

From these factual findings, the court noted that "a srrong 
rrtgwnent could Irs JllDde that Tuggle did not have sufficient 

H a t ,  the corndeclared bat, although "it [was] reasonable 
to expect that Tuggle would use all available assets to pay the' 
fine ...it [was] cl& from the sentence, the Government's 
actions, and Tuggle's actions, that [Tuggle] thought the f i e  
was an all or nothing proposition."ss The court evidently 
concluded that this fmding excused Tuggle from offering any

io,mfine as-a gd-fa i th  eR+t t i  

. ." , ... . ,. ... . 

i 



The court then -stated drat"'rhe convening'abthority erred 
when he neglected to .consider whether Tuggle's .proposal of 
voluntary allotments from Tuggle's pay would'haye accom­
plished the purpose of the fine. To support this assertion, the 

Sentepcing Guidelines, 

ed for his reductio 

assets, but it provides little procedural guidance For ordering 

M U S .  Dep't of Justice,United States Sentencing Guidelines 5 5E12h) (1989). 

the execution ,of,:contingent cofifinement,':Accordingly. 
practitioners 'must turn to c$se law that 4s mill developiog. 
This,createq 8.potenbal mine #fieldfiat shod# be avoided 

' Before the dispense b t e  fori payhent of the fine, the 
accused should be hoMied of thelsuspense date's impending 
mival; ,Hern she 8 1 ~ 6should be advised that hk or she must' 
"make good-faith efforts", to 'pay the fine 'or,if the accused is 
indigeht, must propose Izehnable alternative to a confine-., 
ment that will .satisfy the governm 
accused should be informed,that pis 

offense and the characteristics of the person, alternatives to 

3518  U.S.C.A. 55 3572(h)-(i), 3573 (West 1983 & Supp. 1991);see als6'Unitaf &.a&\. h&4k. b? M f !  344.363 (N:h)l.CM.R.'1590):In Ruscoe,'the Navy-
Marine Corps Gun of Military Review speculated that. were the President to establish guidelines for convening authorities to use when deciding whether to order 
contingent confmcments executed, the Resident would look to "established federal criteria" in title 18. United States Code. See id. at 563; see also 18 U.S.C.A. 55 
3573,3614 (West 1983 & Sum. 1991). 

36Tuggfc, 34 M.J. at 93. 

37 id. 

41See supra notes 5, 11. Recognizing that the courts of military review are split cm this issue, the author advises judge advocates to follow iervative 
approach found in United States v. y?.1 s strategy is tha: it accord guage of i" 
plain meaning. See supm note 1 1. 

42 iy hi \ d .1s 
th however, any accuse eith 
1003@)(5). or administratively,by operation of UCMJ anicle 58a. If the original punishment also included substantial forfeitures, the accused's chances of 
accumulating enough money to pay a fineare minimal. 

c 
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imprisonment are not adequate to serve the purposes of pun- accused to terminate support obligations to raise money to pay 
ishment and deterrence.”47 The hearing officer should a fme.53 I 

consider any alternative punishment e accused may 

propose- I I I Although the Ruscoe court recornmended that a convening 1 


3614, as applied hTuggle48 and Ruscoe$9 and should 
specific findings about fie accused’s ability to pay the fine, 
In his or her analysis, ‘thehearing officer should consider: 

The ‘s income, earning capacity, and 
, fmcia l  resources; 

, I  

The burden the fine 1 impose on the 
accused and on those fmancially dependent 
on the accused, 

,ifany, that others have 

and, if it is 
appropriate, whether the accused has made 
restitution; and 

The need to deprive the pmfi I 

that he or she obtained illegally from the 
pffense.50. , 

The convehng authority should review the findings of the 
hearing officer and should adopt or reject them explicitly. A , 
convening authority’s,findings#must be explicit to permit 
appellate courts to review them for abuse of discretion.51 

Convening authorities should note carefully the factual 
determinationsthe Court of Military Appeals made in Tuggle. 
As the court explained, “good-faith” efforts by;#anaccused 
may .include offers of installment payments. They do not 
include inducing an accused’s parents to incur a debt to help I 

the accused to pay his or her fine? Convening authorities 
also should note the court’s apparent reluctance to require an 

47Rascue. 3 1 MJ. at 563. 

“Tuggle, 34 NJ. at 92. 

49 Rapcue. 3 1 MJ.at 563. 

authorityinclude the findifigs of fact in the action:4,a separate 
memorandum outlining the convening authority’s findings 
and rationale is adequate and keeps the action “clean.” The 
memorandum should include the convening authority’s 
findings of fact about the accused’s indigence and should 
describe the opportunity given to the accused to pay the fine. 
the accused’s efforts to pay, and any alternative measures to 
confinement the convening authority has considered. If the 
convening authority finds these alternatives inadequate to 
satisfy the penal interests of the government, the memdr­
andum also should include a statement explaining why the 
alternatives are unacceptable.55 

Conclusion 

To enforce collection of a fine with contingent confinement 
often seems attractive. Tuggle, however, illustrates the 
difficulty in enforcing a confinement provision. In most 
instances, an accused cannot raise ‘enough money to pay a 
fine. Even when an accused has k n  enriched unjustly by his 
or her crimes, he or she probably w 
before the fine is adjudged. 
similar to Tugglt?, in which 

Challenges for Cause Liberally 

The Corn  of ~ i l i t a r y ‘ ~ p p e a ~ s  
judges and counsel that challenges for cause must begranted 
liberally. In ynired Bares Y, Eerry>6 ,the court reversed the 
larceny convictionsof a Navy petty officer when it found that 
the military judge improperly denied the accused’s challenge 
of a member of the court-martial. 

‘ 

1 

’ 

i 

mid. In Racue, the court identifieda rixrh standard, see id. (whether an accused can pass the fine on to consumers), but this standah normally will nM apply lo a 
military accused. 

5ISee Tuggle, 31 MJ. at 778; Moore v. Akins .  30 MJ. 249 (C.M.A. 1990). 

52Tugglr,34 M.J. at 92. 

a i d .  

WRascue, 31 MJ. ar571. 


55id. at 571. 


56United States v. Berry, 34 MJ: 83 (C.M.A. 1992). 
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Petty Officer‘Berry was trie’d by a special court4nktid -The trial ‘counsel‘and the defense counsel exercised their 1 

comprised of officer and enlisted members. Found guifty of 1 peremptory challenges agknst-twb‘officer members.62 ‘The1 I 

three specificationsof larceny, he appealed. Berry argued that 
the military judge improperly denied a defer& challenge for 
cause against one of the enlisted members 6f the court-martial 
The Navy-Marine CorpsCourt of;Military Review opined that 
the military judge should have grahted the challenge, but held 
that’the judge’s failure to dois0 did not ‘constitutereversible 

I 

unng defense voir di 
Petty Officer Zabala, revealed that he was “a command duty 
investigator” on the same base as the accused..,Zabala also 
disclosed that his duties required him “to interyiew, 
interrogate, , , and apprehend” suspects, including service 
members suspected of committing larcenies, and that he 
previously had participated in Naval Investigative Service 
(NIS) undercover operations.58 

The trial counsel, attem 

I< 

ask 
d d  

n, irnp,artid, ‘that he, 
of guilt, and that he would listen 

y and his lack of 

571d. 

Sard. at 84. 

59Id. at 84-85. 

601d.at 85. 

61Berry. 34 MJ.at  85-86. 

militaryi’judgethdti’ievisited’the denied ’causal challenhe sua 1 

sponte, asking counsel to comment on the provisions of -
I 

. 

1 

1 

duty investigator on the base where the larcenies had 

standing alone, was a per 

member’s representations that he could remhin impattial as 

“naked disclaimers,” the court held that the Government had 

failed to the’posdibilit$’tif bias.66 ‘ AdcordingIy, the ,­


court fhuhd-that the inember Vas diAqualified from mem­

bership on ‘the panel, TeGeridd thd coh‘of bmili 

and set aside ‘the-findingsand the sentence.67 1 q’ 


‘Berry cleatl~:comports.d:i he&ht63y and judicial 

mddate that rnilitary‘judges‘ gm‘t challenges for cause 3 


liljerdly.6a The obvious pup‘se of thismandate is to ensure ‘ 


that an accdsed is triedlby impartidl mehbers.69 The’mandate, A 


- II I ~ I_ I ­

1.‘ I 

.912(9(4); see nlso 
1 1 .  

621d. at 46. The defense counsel’s exercisepf the p p t o r y  challenge preserved for appellatereview $q denied, causal challenge 
United states v. Jobson, 31 M.J. 117 (C.M.A.1990) 

63R.C.M.912(f)(l)(N). 

UBerry,34 MJ. at 87. 

661d.at  87-88. 

671d.at 88. 

“United States v. Jobson, 31 M.J.117 (C.M.A. 1990); United States v. Smart,21 M.J. 15,21 (C.M.A.1985). See gener;alfy R.C.M. 912,analysjs at A21-55 

69Smarr, 21 M.J. at 19. 
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to ensure that an accused i s  vied by a panel that not only is 
impartial but also appears impartial to the accused and to 
outside observers.70 ‘Italso contemplates the military’s unique 
method of selecting members and ,recognizes-that counsel in 

n courts-martial have only one peppmry challengeeach.71 
I 

For judge advocates, the mandate may be clear, but imple­
menting the mandate is not. Military judges 
identify a specific\ statutory disqualification easily. Deciding 
whether a member’s participation casts a “substantial doubt” 
on the “fairness” of the proceedings, however, is less certain 
because the Statutes essentially leave this determination to the 
arguments of counsel and the discretion of the military judge. 
The military judge’s exercise of this discretion, of course, is 
subject to review. At least one court of military review has 

use of discretion is 
ed a challenge for 

r 

guidance. Some considerat however, are’certah and 

Berry demonstrates ‘that mil judges should weigh ‘them 

carefully when determining whether 

First, the military judge inust consider the a 

be created if the challenged inember rema 

In Berry, this factor alone should have 


to grant or defly a challenge for 
the court of Militiry ’Appeals will 

rehabilitation questions that are followed by predictable 

Martial?* Although ,voir 

service on a panel, it cannot eliminate the perception that a 
potential member almost invariably would be biased by his or 
her experiences as a law enforcement officer. A military 
judge would be wise to avoid-or at least, to minimize-the 

r inherent litigation risk of empaneling a police officer. 

5 7oBerry,34 M J.at 88. See generally R.C.M. 912(f)(lXN). 

71Snurrr.21 MJ.at 1 

TJnited States v. M 
“Berry, 34 MJ.at 88. 

I 

741d. see also United States v. Reichardt, 28 M.J. 113 (C.M.A. 1989). 

According1y;the judge should consider carefully how the 
presence of a law enforcement agent on the panel will appear 
to the accused and to persans ourside the military,justice 
system and should scrutinizea potential member 
or she performs Saw enforcement duties. , I , ! 

Berry also contains lessons for 
instance, a trial counsel must know when to join a challenge. 
@Heor she has a record to protect and will gain nothing by 
seeking a short-termlvictory that later tuns to unsalvageable 
defeat. Defense counsel should recognize the persuasive 
impact of citing from ?$.C.M.,912toisupportqeir challenges. 
A ,defense counsel not gnly should highlight a member’s 

I 	 improper responses, but*alsoshould#tie these responses to a 
specific provision of R:C,M 12. n e  rule well may provide 
the military judge$wi*, a on to gTnt the challenge for 

, cause. MajorTate. I‘ 

military pleading. ~ 

sexual intercourse. When their relationship was discovered, 
Sergeant King was charged and coqvicted, inter alia, of 
“wrongfully hav[ing] sexual intercourse with . . [the trainee], 
a woman not his wife.”78 On appeal, Sergeant King argued 
that the specification failed to state an offense. The Court of 
Military Appeals agreed. 

The court first examined the specification to see if it 
properly alleged the offense of fornication. Fornication 

’$See, rg..United States v. McPhaul. 22 M.J.808 (A.C.M.R. 1986); Unikd States v. Swagger, 16 M.J.759 (A.C.M.R. 1983). 

7 ~ U C M J a ~134. 

”34 M.95 (C.M.A. 1992). I i’ 
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'generaIlyh 'hdt prtnishable hs an offense under military law 
hnless!it occurs "under such u5nditions of phblicity br scandal 

enter' that area of conduct given over to the police 
rksporisibility of rhd milimy eStabliShmdnt."79 The court 
found that the allegadon of ''wrongful ihtercourse" In the 
questioned specification failed to aver 

The d u r t  then e x h h M  the specification to see if it was 
:Sufficitnt to allege the offense of adultery. In doing so, it 
"diterated that one element of adultery is that "the accused or 
fie other persidn ,was married to someone else."*o The court 
hen stated L h k ,  "as' an'allegation of 'adultery.' [the speci­
-fication] lack[ed] utterly'the essence of the offense-that at 
least one of h e  parties '[wad? mhied to mother person.'"l 
Without thisallegation, the court shred,"the hsence of crimi­
nality was not even implied."*2 Accordingly, it held that the 
specification was fatally defective. 

The court dhtin&shka thr& de&ons that had appeared to 

'under UCMJ 'article 134, neither the chafge. nor the language 
'idf the quehtioned 'spkification, was helpful in determining 
whether the Government properly stated an offense. 

1 
ily could have bvbided a revekal in 

I taken more dare to follow the form 
' specifications &it oit vin'the~~an~alfor courts-~artiai.85 AS 

y Appeals noted i n  tfnited States v. 

" 2 

Slid.at 97. 

W d .  

the sktnte which dafinek the bffense, or, 
1 	 having the statute b e f k  him [or hek,] could I 1 '  

be io  careless as td omit Ulegations meetin'g 
the statutory definition Mone of the &sin­
tial elements of the crime.*6 

,Wjor H u n p  

5 . 

outside the continental United States. The Anny has obtained 

. -. _ I  . 

, I .  r 

)'See United Sta tes  r.'Bryrnt 30 M.J. 72 (C.M.A. 1990) (holding that the omission of -wr+ful" from ipecificatidnfor conspiracy to Vlisrribute controlled 
nubstances was not a fatal defect); United States v. Brccchen. 27 MJ.67 (C.M.A.1988) (holding that the allegation of "wrongfulness': in connection with 
distributica of LSD was implicit in h e  apedfication aa a whole); United States v. Watkins. 21 MJ. 208 (CM.A. 1986) fiolding'that the omission of "wihout 
suthority" fran a spedication of absence without leave was not fatal). 

"King, 34 MJ. at 97. 

85See, ea. ,  Manual for Courts-Martiaf.United States,1984. Pa? N.para.62f. 
~ 

s6Bryanr. 30 MJ. at 74. 
h 

mSce Ms. Gmp.  Gen. Dec. B-213137 (JM. 30,1986). 

raid.at 26. 
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Without this exception, a‘Special Forces unit could not 
ant part of its mission-tbe training of indig­

codifiikd the Special 

mands may draw on 

armed forces and other 
friendly foreign count@. 

(2) Expenses of deploying such special 
operationsforces for that training. 

Operational law judge advodates must study the language 
of this statute carefully and must brief commanders and other 
operators medculously., EOr,additiqnal:information,judge 

. sdvocatks ‘should contact the Center-for l a w  and Military 
1 Operations (CLGMO),Intematictnal Law Division, The Judge 

Advocate General’s School, Charlottesville,VA 22903-1781. 
\ 

b 5 ,r 

owing notes have bee 
assistance attorneys of current devel 
legal assistance program policies. They also can be adapted 
for use as locally published preventive law articles to alert 
soldiers and their families about legal problems and changes 

: JAGS-ADA-LA, 

-	 d a i o n  in Munsell v. Monsell.96 ’ In Mansell .  the Court ruled 
that states cannot dividt7he +due of Department of Veterans 
Affairs (VA) disability benefits that are received in lieu of 
military retired ~ a y . 9 ~I t  also suggested that, “under the . . . 
plain and precise language {of the Uniformed Services Former 
Spouses’ Protection Act (USFSPA)]. state courts have been 

i granted the authorily to treat disposable retirement pay as 
’ [divisible] Community property; but] they have not ,been 
-granted the authority t6 treat [gross] 
’‘communityproperty.”9*. Manse l l  ov 
‘ number of states-a fact that I 

9ONational Defense Authorization Act 1992-1993.’Pub.’I?Nu. 102-190,165Stat 1290 (1991). 
I

i 
91Sec id. 5 1052(a). 105 Sm. at 1471 (codified at IOU. 1. 
9ZSec IO U.S.C.A. 0 201 

931d. 6 zOll(a). 

w1d-5 2Oll(d)(l). 

9 5 7 h h  note updates TJAO ivkibil 
6 I 
96490 U.S. 581 (1989). 

wid. at 594. 


98ld. u 589 (Citing 10 U.S.C. 8 lW(aX4) (1988)). 
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Tlnsley, 431 :So.'2dr1804, 1307,I(Ala.Civ.iApp. 

Kabaci v. Kabaci, 373 So. 26 1144 (Ala. Civ, App. 1979).
But see Underwood v. Underwood,491 So. 26 242 (AlaCiv. 
App. 1986) (wife awarded qimony from husband's military 
disability retired pay); Phillips v.  )Phillips, 489 So. 2d 592 

v. Laing, 741 P.2d 649 (Alaska 1987). In Morlan v. Morlan, 
720 P.2d 497 (Alaska J986). a trial court ordered a civilian 
employee to retire to ensure that the employee's spouse would 
receive her share of his pension-the pension otherwise 
would have been 'suspended while.the employee continued 
working. On appeal: the Alaska Supreme Court held that the 
trial court should have given the employee the option of 
continuing,to work while periodically'phying the:spouse the 

*Militaryretired pay is divisible. I DeGryse Y. DeGryse, 661 
P.2d 185 (Ariz. 1983);U a Z l  v. Superior Court,693 P.2d 895 
(W.1984); Vun Loan v.,I/un Loan, 569 P.2d,214 (Ariz. 
1977) (a nonvested military pensiod is community property). 

i In a decisionaddressing a tivilian retirement plan, the Arizona 
Supreme Court held that, if the employee 'is hot eligible to 
retire when the trial court dissolves the marriage, the trial 
court must order the employee to pay his or her spouse the 
awarded share of retired pay as soon as the employee becomes 
eligible to retire, regardless of whether he or she actually
retires then. Koelsch v. Koelsch,713 P.2d 1234 (Ariz. 1986). 

Arkansas, 

S.W.2d 369 (Ark. 1986). But see Durham v. Durham,708 
S.W.2d 618 (Ark. 1986) (holding that military retired pay is 
not divisible unless the service member has served at least 
twenty Y fore the trial court +he divorce decree 
because the mihiar); pen& otherw 1 not have "vested" 
before the marriage is dissolved). 

, 3d 1249 (1991); Harris y .  
Harris, 242 Cal. Rptr. 410 (Ct. App. 1987). 'Nonvested 

, pensions are diyjsible. See {n re Brqwn, 544 P2d 561 (Cal. 

F 

were contingent upon the employee's survival to retirement 
age). The Colorado courts. however, will not apply Gallo 
retroactively. See In re Wolford, 709 P.2d 454 (Colo. Ct. 
App. 1989). Some practitioners in Coloriido3prings -have 
reported that, despite the unmistakable language in the case 
law. many local judges divide military retired pay or reserve 
jurisdiction,on,the issue even if the,service member has not 

I 11 

Military retired pay is divisible. See Conn.-Oetl.Stat: 5 
86) (affordingd i v o p  courts brqad pqwer2to,divide 
cf. Thokpson'v. Thompson, 438 

1981) (kolding nonvested civilian pension di c 

! ( I  "r I 
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Militaryretiredpayi 

' I1982). 

District of Columbia 

Military revpay probably is divisible., see Barbour v. 
Bubo-w, 464 A2d 915 @.C. 1983) (vested but~unmatured 
civil service pension 'held'divisi 
nonksM pensions also are divisible)I I . 


Flarida 

Military retired pay is divisible. Since l,,October1988, 
Florida law has treated all vested and p o n v e s d h s i o n  plans 
as,marital property to the extent tha 
,mania&=. Fla. Stat. 8 61.075(3)(a)4 
iFla Sess. Law%Serv.0 3(1), at 342. These legislative changes 
apparently overrule the prior limitation in Pustore Y.Pustore, 

6), that only vested military retired 
interpretation ,wasa&pted recently 
Delouch, 1S.Fam.L. Rep. 1105 

(Fla.Dist. Ct. App. Nov. 21, 1991). 

Military retired pay probably is divisible, CJ Cowmy v. 
Courtney. 344 S.E.2d 421 (Cia. 11986)(nonvested civilian 
pensions are divisible);Stwnifv. St&, B 4  S E 2 d  488 (Ga. 
1982) (a court may consider a spouse's military retiredqay 
when establishing alimony obligations). In Holler v:HolIer, 
354 SdE.2d 140 (Oa. 1987). the Georgia Supreme Court 
"[a]ssum[ed] that vested and nonvested milirar$ ;retirement 
benefits acquired during the marriage are.now marital 
property subject to equitable division,'* Id. at J41 (citing 
Courtney, 344 S.E.2d at 421; Srumpf294 SE2d at 488 n.l), 
but concluded that military retired pay could not be divided 
retroactively unless i t  was subject to division when the 
divorce decreewas entered, id. at 1414 

i i  I 

b 


Militsy retired pay
' P A1133 (Haw. 1986);finSon v. Limon,618 P.2d 748 (Haw. 
Ct. App. 1981). In Wallace v. Wulluce, 677 P.2d 966 (Haw. 
Ct. App. 1984). the trial court ordered an employee of the 
Public Health Service-an organization covered by the 
USFSPA-to pay his spouse a share of his retired pay when 
he reached retirement age, regardless of whether he actually 
retired then. ignoring the employee's argument on appeal that 
the trial court effectively had ordered him to retire in violation 

of 10 U.S.C. 0 '1408(c)(3). ihe late colirt affirmed the 
-'order. In Johs o. Jones, 780 P.2d 581 (Haw, Ct.'App. 1989). 
the court hat a frial court canriot c 

Idaho 

Military retiredpay is divisible. Griggs v. Griggs, 686 P.2d 
68 (Idaho 1984) (reaffhing Rmey 'v .  hamsey, 535 P.2d 53 

i:(Idaho 1975)); courts cannot ciicumvkrt M&etts limitition 
on +vidirig v Y 
property., Beyley *Y. IBewley, 

Illinois 

Military retired pay i s  divisible., In re 
%894(Ill. App. Ct. 1985); In re Korper, $75 NB.2d 1333 (Ill. 
App. Ct. 1985). Korper points out that, under Illinois law, a 
pension i s  marital property even if it has not vested. In 
Korper, the member had not yet retired. He objected to the 
spouse claiming the cash-out value of her interest in his 
retired pay, arguing that the USFSPA allowed division only of 
"disposable retiredpay" and contending that the state courts, 
therefore, were preempted from awarding his spouse anything 
before he retired. By rejecting this argument, the court 
raised-but neglected to address-the critical question of 
whether a court may award the spouse of a service member a 

' share of the service member's "retired': pay, effective when 
the member becomes eligible for retirement, even i f  the 
service member does not retire immediately. C'. I n  re 
Luciuno, 164 Cal. Rpa. 93 (Ct. App. 1980) (applying a similar 
rule). See generally Ill. Stat. Ann. ch. 40, para. 510.1 (Smith-
Hurd Supp. 1988) (allowing courts to modify divorce 
agreements and judgments that became final between 25 June 

' 1981 and 1 February 1983, unless the party *oppbsing 
k modification shows that the original dispo 

Military retired pay is divi'sible. Ind. Code 8 31-1-11.5­
2(d)(3) (1987) (amended in" 1985 to provide that "property" 
for marital .dissdution inter alia, "[tlhe 

fineid'in 10 U.S.C. 
duiihk the marriage. that is or may be 

thei diS$blution 'of the marriage!"): A service 
r'S dght to teceive retired pay must vest no later than 

the date the ,divorcepetition is entered for his or her spouse to 
be entitled to a'share,Kirkman v. K i r h ,  555 NB2d 1293 
(Ind. 1990), but courts should consider nonvested milithiy
retired benefits in adjudging just and reasonable divisions of 
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retroactively). 

Moreover, the court apparently intended to award the spouse a 
percentage of the retiree's gross military retired pay, although 
i t  ultimately "direct[edl'that 30.5% of [the husband's] 

cept disability benefits, be assigned 
ce with Section:I408 of Title 110 of 

201(b) (1987) (recognizing vested Bntl nonvested military 
pensions as marital property,'effective PJuly 1987); 'see also 
In re Hdrrison:.769 P.2d 678 (&in. CVApp. >1989)(holding 
that section 23-201(b) overruled 

S.W-2d 921 (Ky. 1984); Poe v. Pae. 711 S N d d  849 (Ky, Ct. 
App. 1986) (military retirement benefitsaw marihl property 
even before they "vest"); see also Ky. Rev. Stat. Ann. 0 
403.190 (Michie/Bobbs-Merrill Supp. 1991) (expressly 
defines marital property to include retirement benefits). 

111 

t j(!<<. 

: constituted implied consent to the trial couqjs;exerciq of 
, jurisdiction, ,empowe,ring the court, to ,diyide,the soldier's 
+ military retired pay as rnarjtal property); leetipi'+it, 449 SO. 

2d 557 (La. Ct. App. 1984); Rohring, 441 So. 2d 
485 (La. CL App. 1983); see bell v. Campbell, 414 

* 

concerning divisibility of gross retired pay). 

d 

'1 be sileht bn'&vision Of iretired pay'dahnot be reopened solely 
because Congress subsequently hacted 'the USFSPA. 
Andresen v. Andresen, 564 h.2d 399 (Md..'I989): I I ' . i ' 

P 

ksacliusetts 

?Militaiy kklired'pay& divisible. .d&ews v. Andraus, 543 
i N.E.2d.31 (Mass. App:'Qt.R9$9)1 In'Adrdds,'lhetrial court 
. awarded* qhSe pf a service member alimony from the 

senrice member's military retired pay. P D e  spouse ap@aled, 
,xeelting a property interest in'the pension. The appellate court 
I upheld the pial court'shlirlg, but it a l d  noted that "the [trial] 
r (judgecouldhave assigned.ap6rtioh of thelpension to the wife 
!r [aspoperty]?'r Id.at;32t(citing Dewarl 'v;Dewan, 506 N.E.2d 

Military retired pay is divisible. Keen v. Keen,407 N.W.2d 
643 (Mich. Ct. App. 1987); Giesen v. Giesen. 364 N.W.2d 
327 (Mich. Ct. App. 1985);,NcGinn v. McGinn, 337 N.W.2d 

h 

i 



miy award a spouse a shaie of gross ~kt i redpay, See id., 
. but this portion uf the-decision may haveheen overruled ’by 
Mansell, 490 US.at 589. Set? generally,.lanssen Y .  Janssen. 
331 N.W.2d 752 (Minn. 1983 onvested penkions are 
divisible); Morvnson v. Mo 409N.W. 2d 20 (MiM. 
Ct. App. 1987) (a court cannot assert jurisdiction over a 
soldier’s retired pay based Solely upon the soldier’s past 
residence in the stare). 

2d 1036 (Miss. 1985). In Brown v.  Brown, 574 So. 26 688 
(Miss. 1990)’ however, @eCOUR held that an ex-spouse has no 
automatic right to a soldier’s or retiree’s military pension and 

I ded that divjsionaf the pnsion is solely in the trial court’s 
discretion. [ 

[;Missouri 

L c (Militaryretired pay is divisible. Only disposable.retired 
‘pay i s  divisible. Moon v. Moon; 795 S.W.Od .Si1 @lo, Ct. 

I App. 1990);, see also FuirchiM Y.  Fairchild, 747 S.W.W 641 
(Mo. Ct.,App. 1988) (nonvested and nonmaturedlmilitary 
retired pay are marital property); Coates v. Coares, 650 
S.W.2d 307 (Mo. Ct. App. 1983). 

Military retired pay is divisible. 
478 (Mont. 1984); In re Miller, 609 P.2d 1185 (Mont. 1980)’ 
vacated and remanded sub nom. Miller v. Miller 453 U.S.918 
(1981). I 

Military retired pay’ is Uivisible. 1 Taylor v.  Taylor, 348 
3 N.W.2d 887 (Neb. 1984);see ollso Neb. ,Rev: Stat. “942-366 
(1989) (pensions and retirement plans arelpart of the tnarital 
estate). 

- 1 Tomlinson,729 P.2d 4303 (NW, 1986) (speaking approvingly 
of the USFSPA in dicta but declhing to divide retired pay in a 
case bivolving 1finddecreiiTiom another state): The Nevada 
state legislature dversed Tdmlihorf legislatively ’by enacting 
the Nevada Former Military Spouses Protection Act 
(NFMSPA). Nev. Rev. Spit. 8 125.161 (1987) (military 
retired pay can be divided eveh’if the decree is silent on 

s foreign). The legislature, 
SPA, effective 20’March 

1989. ‘See 1989 Nev.iStacf34. The Nevada Suprkme Coirrt 
:<mbsequendyruled that the doctrine of res judicata bats a 

-cuurt from’partitioning militaty retired pay when *‘the 
pmperty settlement has-become a judgment of she court.” See 
Taylor v. Taylor, 775 T.2d 703 (Nev.:,1989).1 Nonvested 

’ pensions are cornmhity ptoperty. I Gemma vi ‘Gemma;778 
b s 2 . 2 d 429 (Nev. 11989). ’The spouse of a service member or 
’ fetiree,hayleleet tb receive his or her share when the 

employee spbdsl: becomes eligible to retirkveven if the 
employee spouse does not retire immediately. Gemma v.  
Gemma, 778 P.2d 429 (Nv.  1989). 

property is held in the name of e 
parties:! Intangible property 
employment !benefits, [and 

[ rlonvested pensions or other retirement 
plans . . . [Tlhe court‘ h a y  order an 

N.H. Rev. Stat. Ann. 8 458:16-a’(1987). The New Hampshire 
Supreme Courtrrelied on this provision in Bliznchard v.  
Blanchard, 578 A.2d 339 (N.H. 1990). when it overruled 
Baker v. Baker, 421 k2d 998 (N.H. 1980) (military retired 
pay not divisible as marital property, but it may be considered 
“as a relevant factor in making equitable support orders and 

butions’’). 
, I J V  

. i  

1 a Military retired pay i s  divisible, Custiglioni v. Cas@ 
lioni. 471 A.2d 809 (NJ. ,1984);iWhitj5ild v. WhirJield,S35 
A,2d 986 (N.J. Super. Ct. App.”Div. 1887) (nonvested 
military retired paylis marital property): Krliger Y. Kruger, 
‘354 A.2d 340 (NJ.Super. Ct. App. Div. 1976),.afd, 375 
A.2d 659 (N.J. 1977). Postdivorce cost-of-living raises are 

. divisible; cf. Moore v.  Moore.i553 A,2d 20 (N.J:1989)
(police pension). I , 

‘ ’. 
New Mexico 

Military retired pa ’divisible. Walentowski v .  
Walentowski, 672 P.2d 657 (N.M. 1983); Stroshine v .  
Strbshine,~652P.2d 1193 (N.M:i982); LeClert Y .  LeClert, 
453 P.2d955 (N.M. 1969); see also,White v .  White, 734 
P.2d 1283 (N:M. Ct. App. 1987) (a court can award a 
’spouSe a’s& of gross retired pay). But:see Mansell, 490 

r 1 
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: U.S.at 589 (gross retirement pay not .divisible). 'InMdrrox v. 
Matfox. 734 P.2d 259 (N.M. Ct. App. l987), a case involving 

' I two civilians, the wurt qited the California Gillmore decision 
approvingly, 1,suggestingqhat a cburt can order a service 

1 member to begin paying the spouse the sgobse's share of the 
service member's retirement benefits .when the service 

-	 member becomes eligible to retire, even if the servicetmembex 
a elects to remain on active duty, ,See Marrox, 734.P.2dat 259 

New York 

Military retired pay iS divisible: 1 Pensions in general are 
divisible. See M a j a u s h  v. Majauskas, 463 NE.2d 15 (N.Y. 
1984). Most lower courts hold that nonzrested pensions are 
divisible. See, e.g.,Dam'ano v. Damiano, 463 N.Y.S.2d477 
(N.Y. App: Div. 1983). Case lab seems toltreat military 
retired pay adsubject -todivision. E.g.,iLydick v. Lydick. 516 
N.Y.S.2d326 (N.Y. App. Div. 1987); Cannon V. Cannon.498 
N.Y.S.2d647 (N.Y. App. Div. 1986). Disabilitypayments are 
separate property as a matter of law, but a disability pension is 
marital ypfoperty to the extent i t  reflects deferred 
compensatiow, See .Wesr.u. Wesr, 475 N.YS2d 493 (N.Y. 
App. Div. 5984). In McDermolt v. McDermort, 474 N.Y.S.2d 
221, 225 (N.Y. Sup, Ct. 1984). a decision+involvingtwo 
civilians, the eaurt ruled that it can +'limit the employee 
spouse's chaict  of pension options or designation of 
beneficiary where necessary, to preserve the nonemployee 
spouse's interest i . I This suggests that New York courts 
can order a member to elect Survivor Benefit Plan protection 

Military retired pay is divisible. N.C. 
(1988). In Seferr v. Sever[, 346 S.E.2d 504 (N.C. Ct. App. 
1986). afd on other grounds, 354 S.E.2d 506 (N.C. 1987), 
the court suggested that an officer's pension vests when the 
bfficer completes .twenty years: service, but .an enlisted 
Service member's pension vests Dnly after he or she has served 
thirty.years.1,But see Milam Y .  Milam, 373 SB.2d 459 0 . C .  

K t .  App. 1988) (holding that a warrant officer's retired pay 
- 'vested when he reached the eighteen-year"lock-in" point). In 

Lewis v.  Lewis, 350 S.E.2d 587 (N.C. Ct. Xpp. 1986). the 
court held that a'divmce court can award a spouse a share of 
gross retired pay, but added that the wording of the state 
statute precluded awards exceeding fifty percent of a retiree's 
disposable retired pay. Bur see Mansell. 490 U.S.at 589. 

* ­

357 
N.W.2d 488 (N.D:1984); see also Morales Y. Morales, 402 
N.W.2d 322 (ND, 1987) (affirming,anorder~awarding.17.5% 
of a former service member's reqement pay totspouse of 
seventeen years k u s e  courts may consider equitable factors 

q.\individing military retired pays); Bullock v. Bullock, 354 
1 ,N,W.2d 904 (N.D. 1984) (a court can award a spouse a share 
,itof 'gross retired pay), But see Mansell, 490 U.S.at Sa9 

I F 

Military retired pay is divisible. Anderson v. Anderson, 468 
NE.2d 784, (Ohio Ct. App. 1984); see also Lemon v. Lemon, 
537 N.E.2d 246 (Ohio Ct. App: 1988) (nonvested pensions are 
divisible as maritalproperty). 

8 1 

I 1 d 
1346 (Okla. 1987). 

Oregon 

Militaty retired pay isdivisible. fh t e  Manners, 683 P2d 
' 134'(0r. Ct. App.' 1984); In re Vinson, 616 P.2d 1180 (Or. Ct. 
App. 1980); ree also IR re'Richardson, 769 P.2d 179 (Or. 
1989) (nonvesred pension plans are m&M property). 

P I \ <  

J l ' ,  i t 

Pennsylvania -Military retired pay is divisible. Major v. Major, 518 A.2d 
1267 (Pa. Super. Ct. 1986) (nonvested military retired pay is 

L l 

' $ 1  

Military retired pay is not divisible as marital property. 
Delucca v. Colon, No.187-JTS-104(P.R. Sept. 25. 1987). 
This case overruled Torres-Reyes Y .  Robles-Esrrada, 115 P.R. 

',iDec.765 (1984), which had held that military retired pay is 
divisible, Pensions may be considered, however, in setting 
child support and alimony obligations. 

Rhode Island 

Military retired pay is divisible. R.I. Pub. Laws 0 15-5-16.1 
(1988) (giving courts very broad powers over the parties' 

dpropertr to effect an equitable distribution). A court, 
. however, cannot use a soldier's implied consent to satisfy,the 
I -jurisdictionalrequirements of 10 U.S.C. 8 1408(c)(4). 

Flora, 18Fam. .I. Feb. 17,1992):\#,Y. 


I south Carol 
t ' .  ­

.E.2d 706 (S.C. Ct. App. 1988) 
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)(eq 

benefits are marital property; moreover, a present cash value 
determination can be based on gross pension value, rather 
than net pension value). Martin derived from a 1987 
amendment to state law. de Ann. 0 20-7-471 
(Law. Co-op 1987). But see Walker v. Walker, 368 SB.2d89 
(S.C.Ct. App. 1988),(a yife who lived with her parents 
throughout the entirety of her husband’s naval service made 
no homemaker contributions to the marriage and, therefore, 
was not entitled to any portion of his military retired pay). 

south Dakota 

Military retired pay i s  divisible. Gibson v.tGibson, 437 
N.W.2d 170 (S.D.1989) (military retired pay-in this case, 
Reserve Component retired pay when the service member had 
served twenty years, but had not reached age sixty-is 
divisible); Rudigun v. Rudigun, 17 Fam. L.Rep. (BNA) 1202 
(S.D.Sup. Ct. Jan. 23, 1991) (husband must share with ex­
wife any increase in his retired benefits that resulted from his 
own, postdivorce efforts); see also Hautala v.  Hautala, 417 
N.W.2d 879 (S.D.1987) (trial court’s award to spouse of 
forty-two percent of former service member’s military retired 
pay was not challenged on appeal); Moller v.  Moller, 356 
N.W.2d 909 (S.D. 1984) (commenting with approval on cases 
from other states that recognize divisibility, but declining to 
divide retired pay in the instant case because the former 
spouse neglected to appeal a 1977 divorce decree until 1983). 
See generally Caughron v.  Caughron, 418 N.W.2d 791 *(S.D. 
1988) (the present cash value of a nonvested retirement 
benefit is marital property): Hun v. Hansen, 273 N.W.2d 
749 (S.D.1979) (vested civilian pension is divisible); Stubbe 
v. Stubbe, 376 N.W.2d 807 (S.D. 1985) (in holding a civilian 
pension divisible, the courtobsterved that “this pension plan is 
vested in the sense that it cannot be unilaterally termina 
[the] employer, though actual receipt of benefits i s  cmt 
upon [the worker’s] survival and nefits will accrue to the 
estate prior to retirement”). 

. I 

Tennessee 

Military retired pay is divisible. See Tenn. Code Ann. 0 36­
4-121(b)(l) (1988) (defining all vested pensions as marital 
property). No reported Tennessee cases specifically concern 
divisions of military pensions. 

Military retired pay 
.W.2d 210 flex. 1982); see also Grier v. Grier, 731 S.W.2d 

936 flex. 1987) (a court can award a spouse a share of gross 
retired pay, but postdivorce pay increases constitute separate 
property). But see Mansell, 490 U.S.at 589 (possibly 
overruling Grier in part). Ex Parte Burson, 615 S.W.2d 192 
(Tex. 198l), held that a court cannot divide VA disability 
benefits paid i n  lieu of itary retired pay; this ruling 
comports with Mansell. 

I Utah 
, . I . I 

pay is divisible. Greene v. Greene. 751 
P.2d 827 (Utah Ct.App. 1988). In Greene the court ruled that 
nonvested pensions can be divided under Utah law; moreover, 
in dicta, it suggested that only disposable retired pay is 
divisible-not gross retired pay. But see Maxwell v. Maxwell, 
796 P.2d 403 (Utah App. 1990) (pursuant to a stipulation 
between the parties, the court ordered a military retiree to pay 
his ex-wife half the amount deducted for taxes from his retired 
Pay). 

1 ‘ 

Virmont 

Military retired pay probably is divisible. In any divorce: 

The court shall settle the rights of the parties 
to their properly by ...equit[able] divi[sion]. 
All property owed by either or both parties, 
however and whenever acquired, shall be 
subject to the jurisdiction of the court. Title 

erty , . . shall be immaterial. 
e equiGble distribution can be 
t disturbing separate property. 

‘Vt. Stat. Ann. Gt. 15.9 751 (1988) 

, Virginia 

Mili pay is divisible. Mari 
all pensions, whether or not vested. Va. Code Ann. f 20­
107.3 (Michie 1988); see also Mitchell v,  Mitchell, 355 S.E.2d 

I 18 (va. Ct. App. 1987): Sawyer v.  Sawyer, 335 S.E.2d 277 
(Va.:Ct. App, 1985) (holding that military retired pay is 

t to equitable division). 

Military retired pay is divisible. Konzen v. Konren, 693 
P.2d 97 (Wash.), cerr. denied, 473 U.S. 906 (1985); In  re 
Smith, 657 P.2d 1383 (Wash. 1983); Wilder v.  Wilder, 534 
P.2d 1355 (Wash. 1975) (holding nonvested pension 
divisible); Payne v. Payne, 512 P.2d736 (Wash. 1973). 

I ”  

utcher ,v. Butcher, 357 
nd nonvested military 

retired pay is marital property Subject to equitable distribution 
and a court C&I award a spouse a share of gross retired pay). 
But see Mansdll, 490 US.at 589. 

Wisconsin 

. Military retired p divisible. Thorpe v.  Thorpe, 367 
N.W.2d 233 p i s .  C . 1985); Pfeil v. Pfeil, 341 N.W.2d 
699 (Wis. Ct.App. 1983); see also Leighton v.’Leighton,261 
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N.W.2d 457 (Wis. 1978) '( ing nonvested pension divis­

-

Military retired pay is divisi 
567F.2b629 (5th Cir. 19783.. I 

benefits. 

/ 	servicecohnected &sability'tating, as determined by the VA. 
A dependent is not eligible for D E  if the injury at disease 
resulted from by the service member's willful misconduct. 

Eligible recipients include': ,.fl)the surviving spouse, to 
whom benefits will be paid for life or until remarriage; (2) a The chart on the following pages details existing Living
Surviving'child,who is unUer the age ofieighteen-or tbenty- Will statutes.lW Massachusetts, Michigan, New York, and 
three; if he or she is attending school--or who,is dishbled Pennsylvania have not aaopted'lidingwill laws.105 
during 'fie period of etigibilitj'; and (-3)dependent parents of 

urn income'test. I 
' .  > I  

0 5  - 1005 
0 4  - 912 

r- I 

( i . , '  1 .  /' 

' 

99n1 i s  note updates TJAGSA Practie Note,DIC Role Increases, The Army Lswy 
lWVeterans' Compensation'bte Amehdments of 1991, Pub.L No. 102-152, 55 5-6, 1991 U.S.C.C.A.N. (105 Stat.) 985.986-87 (amending 38 U.S.C. 55 1311. 
1313,1314(1988) to increase DIC benefits). 
l o 1If the veteran served aa Chairman or ViceChah'anof the Ydht hiks of Staff, Chief of Staff of the Army. Chief ofNavL1Operations. Chief of Surff of the Air 

ard.theraleshallbeS1693.Id.55.1991U.S.C.C.A.N.(105Stat.)at987n.Z. 

reflect information provided by the Society for the Right to Die and obtained through'the author's legal research. The kuutbor believes h a t  the hFo4uon'presmd 

in this chart is accurate; however, the $wr governing living wills represent a rapidly changing area of jurisprudmce md legal assistance a{ 

chart only as a starting point fdr'hdditiml research. 


607 (N.Y. 1988). 

L 

c 



_ I  . 

Living Will Statutes 

~ 

- .  

Alabama Code 8522-8A-1 
to -10 (1990) 

Alaska Stat. 88 
18.12.010-.lo0(1986) 

Arizona Rev. Stat.Ann. 
86 36-3201 to -3210 
(19%) 

Arkansas Stat. Ann. 
58 20-17-201 to . 
-218 (SUPP.1989) 
~~ ~ 

California Healthand 
SafetyCode 85 7185 to 

f-? 7194.5 (Supp.1991)107 
~ 

Colorado Rev. Stat. 
56 15-18-101 to -1 13 
(1987 & Supp. 1990) 

ConnecticutGen. Stat. 
Ann. 55 l9a-570 to -575 
(West Supp.1991) 

DelawareCode AM. tit. 
16 50 2501-2509 (1983) 

~~ 

District of Columbia 
Code Ann.85 6-2421 to 
-2430 (1989) 

_ .  

Patient's , ComfortCare Minors 
theCondition or ~ a v e  

Must Be Forgone; or Aleviation , ' Right to 
Terminal. They 

Withheld if the Required Declaration 
Even When or to Have 
Life Declaration 

from 
utrition or 

sustaining
Medical 

Made on 
Their 

Dehydration. Treatment Behalfs. 

Cannot Be of Pain I S  Make 

< ' _ I  	
(LsmIs 
Foregone. 

22-8A-3(5) 6 22-8A-3(3) 

18.12.010 18.12.040106 18.12.040 
-t 1 I / 

" / 

36-201(5) 36-201(4) 36-201(4) 
_ .  

20-17-201(7) 20-17-206 20-17-206 	 -214 
20-17-214 

7187(c) 

15-18-103(9) 15-18-103(7) 

19a-575 109 19a-573 

2502(a) 2501(d) 

6-2421(5) 6 - 2 21(3) 

/ / 

1W"This chapter does notprohibit the applicafion of my medical procedure or intervention,includingp necessq to 
provide d o r t  care or alleviation of pain. n e  declaration may provide that the declarant does not want nutrition m hydrufio nously or by 
gastric tube." Alaska Slat. 5 18.12.040(1986) (emphasis added). 

1@7Califgmiarecently amended its natural death act, effective 12 1991, See 1991 Cal. hgia. Sew. ch. 895 (west). As amended. the Califomia act 
prov ides  that a living wil l  declaration may be given effect for is permanently unconsaws.that a declarationno longer must be re-execu 
fiveyears, and that a durable power of attorney forhealth care eclaralion M k S S  the power expressly provides otherwise.. Id. 

A declarant may direct physiaanr to discontinue food or fluids when ardfiaal nourishment is h e  only sustenana being provided. If an anending physidan 
dehmines that thepatient is r u f f h g  pain because of the disamtinuanaof nourishment, he or #hemay order artificial nourishment pvidad. but only toprovide 
canfort to the patient and to alleviak'the patient's pain. See Colo.Rev. Stat. Q 15-18-104 (1987 dr S u p .  1990). 

1@SeeMcconnCll v. Beverly Entas., 553 A.2d 5%, (Conn. 1989) (holding that Connc of Life Support Systmw Act does not preclude removal of 
gastrostomy tune from Cbmatose, renninally iU patient). 

$ 
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. . . . . .  .. . .  ... 
. r .  " C  Minors? 1, '>';I I ..; 

Have the 
Right to 
Make 
Declaration 
or to Have 
Declaration 
Made on 
Their 
Behalfs. 

~ . . . .  . +.-" -. ..... . - . - ,  .......".__l....... _.,- . ......... --_... ........... 

Floridastat.Ann. 765.03(3)
88 765.01-.15 (West 

I .. .. .... -... ...... .--._ _I 

.................. I 

Hawaii Rev. Stat. ' I 327D-2 ............... ..... 

394503(3) 
............... . . .  

Illinois AM. Stat. ch. 7Wg) 
. .I __ ,1 10 1/2, paras. 701-708 

- \  ~(Smith-Hurd Supp. 1991) t / I '-(:!-?I 

Iowa Code 85 144A.1-.11 144A.2(7) 
- ­(1989) ._ I _- ..__ -I.- - __ I . . .  

. . 1 -1  # ... 

Kansas Stat. AM. 65-28, 102(e)

$5 65-28, 101 to _. - - ~ I .__. ...... . . . .  _I__ 


-28,109 (1985) rr'lrrt . , I  


Kentucky Rev. Stat. 31 1.624(7)-(8) 3 1 1.624(5)(b) 3 1 1.624(5)(b) 

$$311622-.624 - _  . __ _ . I _ - .-I I- - " . - J . ........
. 
(Supp. 1990) 

12 



Living Will Statutes 

I 

r 


Maryland Health-Gen. 
Code Ann. 55 5-601 to 
-614 (1990) 

Minnesota Stat. Ann. 
$8 145B.01 to .I7 - ~ 

(West Supp. 1991) 

Mississippi Code Ann. 
88 4141-10l to -121 
(Supp. 1990) . 

~~ 

Missouri Ann. Stat. 
88 459.010-,055 
(Vernon Supp. 1991) 

Montana Code Ann. 88 
50-9-101 to -206 (1991) 
(DONot Re~uscitate-
Notification Act. 
$9 50-10-101 to -106 
(1991)) 

Nebraska Leg. Bill113 
671. Signed 
Feb. 12,1992 

Nevada Rev. Stat. 

Patient's '. FoodandFluids 
Condition CannotBe + 

Forgone; or 
They Cannot Be 
Withheld if the 
Patient's Death 
Would Result 
from 

, Malnutritionor 
Dehydration. 

5-605 

145B.02 
" 

ComfortCare , Minors i L  v . f  
- ,  


or , I Have the 

Alleviation Right to 

of Pain Is Make 

Required Declaration 

Even When or to Have 

Life Declaration 

Sustaining Made on 

Medical Their 

Treatment Behalfs. 

(LSMT) 1s 

Foregone. 


.~.Ix .  

5-605 .i,. 

145B.13(1) 
. . - . c - I _... _ I  . . . . I  

I <. 

41-41-113 
.*.. , ,... I....~, ~" . .( "-, . , . 

459.025 
~ 

459.010(3) 
" .  -

459.01 
-

O( 3) 
I ..-,. " .  . ..,..... . . ,  

$ 4 

. < 1 , 1 I ,-I 

I I 

50-9-102(14) 50-9-202(2)11* 50-9-202 
. _I . .  i - .- .." 

: x '  

1 , 

. .  
. .  

. .;; , '' .  I .  

449.590 449.570 
55 449.540-.690 - *  - I _ .  - " I. 


(1986 & Sum. 1989) I ' f  


New HampshireRev. 137H20- 137H2(II) 137H2(II) 

Stat.Ann.48 137H:l to . .  WI)

-H16 (1990) 


A patient may cxpnss hib or her d e s k  to forgo food and fluids if #heis terminally ill, but when h e  patienthas not steed this intent explicitly. medical personnel 
may n u  withhold f a d  and fluids.See Minn. Stat. Ann. 9 1458.12 (Wco Sum. 1991). - - _I - __Ir" 
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I 
Living Will Statutes 1 Patient's a I Food andFluids 

1 Condition CannotBe ' 
I Must Be Forgone; or 
i Terminal. I They Cannot Be 

Withheld if the1 Patient's Death 
Would Result

I from 

New Jersey Advance 
Directives for Health 
Care Acf 1991NJ. 
Sess. Law. Sew., ch. 
201 (S.B.1211) (west) 

New Mexico Stat. AM. 
58 24-7-1 to -10 
(Michie 1986) 

North Carolina Gen. 
Stat. 50 90-320 to -323 
(1990) 

North Dakota Cent. Code 
$5 23-06.441 tD -14 
(Supp. 1989 & Interim 
supp. 1991) 

Ohio Rev. Code Ann. 
88 2133.01:.15 (1992) 

Oklahoma Stat. Ann. 
tit. 63, $8 3101-3111 
(West supp. 1991); 
4 3080.1 U,-.4 (Sum. 
1991) 

OregonRev. Stat. 
58 127.605-.650 (1989 
and Supp. 1990)*14 

R.I. Gen. Laws 58 
234.11-1 to -13 
(1991) 

I Malnutrition or 
Dehydration. 

ch.201'34 3 
, ! ..' 

I ­

24-7-3 

- - ._ 

I t  : I  ' 
~ _ _ _ _  

23.06.4-02(6)- 23-06.4-02; 
(7) 23-06.4-07(2) 

(4) 
L I 

2133.02 (or 
permanently 
unconscious) 

3 102(7)-(8) 3 102(4) 

_.  

I . 

127.605(6) 127.6033) 
-. - - _ _  - I 

I 

(I ' I , , 

~ 

1l4Oreg0n has I Patient Self-Determination Act that g m e d y  mim 
' federal act. See 1991 Or. Laws ch. 761 (S.B.787). 
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I
Living Will Statutes 

I I , 

South C a r ~ l i ~Code 
AM. 85 44-77-10 to 
-160 (Lawco-op Supp. 
1990); 1991 S.C.Acts 
149 (H.B. 3000) 

S.D. Codified LawsAM. 
8834-12D-1 to; l l  
(1991) 

Tennessee Code Ann. §§ 
32-11-101 to -110 ­
(Supp. 1992) 

Texas Health & Safety 
Code Ann. 85 672.001­
.021 (west 1991) 

UtahCode Ann. §§ 75-2­
1101 to -1118 (SUPP. 
1990) 

Vermont Stat. Ann. tit. 
13.8 1801 (1987); id. 
tit. 18.58 5251-5262. 

Virginia Code Ann. 
48 54.1-2981 to -2992 
(Michie 1991) 

Washington Rev. Code ' j  

Ann. 68 70.122.010-905 
(West Sum. 1991) 

Patient's 
Condition 
Must Be 
Terminal. 

I , j & j 

1 ' 1 

44-77-20(4), 
-30 

Food and Fluids 
Cannot Be 
Forgone; or 
They C m o t  Be 

. ! Withheld if the 
Patient's Death 
.iWWld Result 
from 
Malnutrition or 
Dehydration. 

ComfortCare I Minors 

or : I .  I Have the 

Alleviation Right to i 

of Pain Is Make 

Required Declaration 

Even When or to Have 

Life Declaration 

Sustaining Made on 

Medical Their 


~Treatment Behalfs. 

(LsmIs 

Foregone. 


I t  

44-77-20(2) 

. . . . . . . . 

6 , ,' 

34-12D-1(9) 

r r 

32-1 1-104, 
32-1 1-105(5) 
to (6) 

75-2-1103(6)(b) 

54.1-2982 

70.122.020(4) 

. . .  . 

I ; '
I. . ,  

34-12D-1(7), 
(8) 

116 

32-1 1-103(8) 	 32-1 1404, 
32-1 1-105(5) 
to (6) 

6722.00(6) 
,. 

75-2-1 103(6)(a) 75-2-1 103(6)(b) 
117 

tit. 18, 
6 5252 (2) 

54.1-2982 

70.122.020(6) 
r I , 

ation or the provision of treatment. nutrition und hydrurion for 
deviation of pain? S.C. Code Ann. 5 44-7?'-20(2 

116"'MedicaI m'includes ,. ..artfuiol or forced feeding . ..." Tpm. code Ann. 0 32-11-1MQ) (Supp. 1992) (anphasis added). "'Palliative care' includes any 
mcasutt ..,designed pritndy to maintain the patient's comfott 'Ihese also include ...mmartificial ord feedng .... Any adult competent patient may execute a 
&cladon directing h e  withholding or withdrawal ctf medico1 care to his person. ..." Id. (onphesis added> But see id. ("his part shan not bc ink.@ locondone 
death by sfarvatimor dehydration unless h e  provisions of, . .a L,lVING WILL indude. ..rubswtially h e  fdowing [language]: 'I authorize the yithholding or 
withdrnwalof uriticially provided food, water 01 othernourishment or fluids"'). 

117"Life-rustainingprocedure does no! indude L e  administration of medication or sulenance, or the pmfonnance of m y  medical procedure deemed necessary 10 
p&& d m care orto deviate pain." Utah Code Ann. 5 75-2-1103(6)(b) (Supp. 1990) (emphasis added). 
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Living Will Statutes Patitnt's Food and Fluids Comfort Care Minors , ' I  '1, j 

Condition 1 Cannot Be or 1 Have the 
Forgone; or Alleviation 1 Right to 

Terminal.' They Cannot Be of Pain Is I Make 

Patient's Death Even When or to Have 
I Would Result Life Declaration 
from Sustaining Made on 
Malnutrition or Medical Their 
Dehydration. Treahnent Behalfs. 

Withheld if the Required I
j 

Declaration 

i (LSMT) 1s 
Foregone. 

West VirginiaCode 
14 16-30-1 to -10 

16-3@2(5) 
-I. 

16-3@2(3) 
I i ' (  , $ I 

(1991) 

Wisconsin Stat  Ann. 
1 4  154.01-.15 I 

154.03(1) 
" I I" _".. -

154.03(2) 
I I ". 

154.03(2) 
. - _. 

(West 1989) < '  1 [ '  , I ' i ! "  

Wyoming Stat. 
05 35-22-101 to-109 

35-22-101(v) 
-

35-22-101(iii) 

(1988) 
I C 

118 'Life-sustaining procedure doesnot include the administrationof nourishment, medication or the performance. af any medical procedure deemed necessary to 
provide comforta r e  or to alleviate pain." Wyo. Stat. 5 35-22-101(a)(iii) (Supp. 1992) (emphasis added). 

. I J j  ' ( 1  ! 
P 

United Stares Army Claim Service , 

, ,. . .. , . . ~ .. ~ _. . I ." , " , ,  " _ .  .... ,~ " . .  . ' 1 .. . . . . .". ~ 

Management Notes 

. .Budgetingfor the Ar s Program - I. 	 annual appropriation includes a claims bud 
explains how this and-other changes affect the Army claims 

The April 1987 issue of The er contained a note program and describes how USARCS 
describing how the Army Claims Program was funded and claimsdollars. 
how those funds were administered, Since hen, a number of. - I . . - . I - .- . 

significant changes have taken place in this fiscal process. The Army claims program has become big business. Dur-
These changes pose new challenges to the United States Army Y) 1991, it encompassed obligations for 
Claims Service (USARCS) in participating in the'funding ore than $108 million, The three primary

~ 

ss and in administering claims fun ms accounts are personnel claims, status of 
t (SOFA)reimbursements, and tort. claims. 

change occurred h hensive personnel claims program is the ,­

claims program is funded. No longer *doesCongress s ims budget. InsFY 1991, claims offices 
a specific sum each year for a single appropriation from which around the world settled 97,116 personnel claims at a cost of 
the three services may pay their claims. Now, each service's approximately $57 million. An additional $38.1 millio 
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needed for the United States tolfulfdl its FY 1991 obligation 
to reimburse foreign governments under the North Atlantic 
Treaty Organization SOFA and the Republic of Korea SOFA. 
Finally, slightly more than 10,000 tort claims were settled, 

rc4 obligating $10.8 million. 

During FY 1991, the carrier recovery progra 
and’deposited$13.4 million. These funds were returned to 
USARCS, which reallocated them to field offices to pay 
soldiers’ claims. 

carrier recovery dollars, the claims 
effectively provides part of its own funding. Carrier recovery . I  

dollars deposited by USARCS and field claims offices each A 

year comprise approximately thirteen percent of the claims 
budget and have become an essential source of funds in fiscal 
planning. 

I / I 

Funding for claims involves the Same budgetary process as 
any other program funded with Operation and Maintenance, 
Army (OM)dollars. The budget process requires USARCS 
to involve itself in the congressional budget cycle and to plan 
as accurately as possible for the next three to five fiscal years. 
The Budget,Officer, USARCS, uses financial data collected 
from the field offices during the previous fiscal year to 
prepare an updated budget estimate for the next fiscal year. 
The next fiscal year is called the “budget year,” as 
distinguished from the fiscal year then in progress, which is 
called the “current year.” The budget year estimate specifies 

f? 	 the total program requirement and the subtotals required for 
each of the fifteen statutory authorizations under which 
claims are paid. This estimate is submitted to the fiscal 
agents‘at Headquarters, Department of the Army, who 
manage Program 2, General Purpose Force-the Army fiscal 1 

program under which claims are funded. After undergoing 
financial review, the .proposed claims budget eventually i s  
submitted to Congress as part of the President’s an 
budget for the Department of Defense. 

The Budget Office, USARCS, uses several methods to 
calculate the fisbal needs‘of the claims program. For 
example, personnel preparing the dollar estimates for 
personnel claims not only consider the number of projected 
Arm y-wide permanent change of station moves and the 
projected end strength of the Army, but also conduct a 
historical trend analysis of past claims. The United States 
Army Claims Service, Europe, and the United States Armed 
Forces Claims Service, Korea, provide tstimates of the 
amounts required for the United States to fulfill’its treaty 
obligations under various SOFAS. To estimate the fiscal 
requirements of foreign claims commissions, the Budget 
Office uses input from the overseas command claims 
services. Because the Army claims program also funds 
settlements made by the Army Board for the Correction of 

f? 	 Military Records (ABCMR) and the repayment of collections 
erroneously deducted from a soldier’s pay. USARCS must 
obtain cost projections from ABCMR and must use historical 

trend analysis to project future costs for erroneous collections. 
Thus,the Budget Office considers all known planning factors 
in preparing the claims budget request to ensure that the 
annual Department of Defense appropriation will meet Army 
claims program requirements. I 

If these estimates are accurate, the claims program should 
close the fiscal year with only a small surplus. In FY 1990, 
claims budgeting and forecasting resulted in a surplus of less 
than a one percent. During FY 1991, the Army’s mobili­
zation of resources to support Operations Desert Shield and 
Desert Storm made budgeting more difficult Nevertheless, at 
the end of FY 1991, the claims program had a sizeable sur­
plus and officestwereencouraged to pay as many meritorious 
claims as possible before the close of the fiscal year. 

The Army Claims Service administers funds for the claims 
program under a centrally managed allotment (CMA). See I 
Army Reg. 37-1, Army Accounting and Fund Control, para. 
30-12 (30 Apr. 1991). This financial arrangement promotes 
the world-wide availabilit); of claims funds. The claims CMA 
makes claims funds available to authorized users, regardless 
of the location of the office that is paying a claim. It also 
facilitates the returns of carrier recovery deposits to the 
personnel claims account 

The Budget Officer manages claims funds and maintains an 
account of the money deposited and disbursed. Receipt of a 
document called a funding authorization document (FADj 
issued by the Director, Operating Agency 22, Resource 
Services, Washington, D.C.-authorizes this officer to spend 
appropriated funds. Although the claims program operates 
under an annual budget, the authority to obligate claims funds 
is provided by FADSthat are issued quarterly. Each FAD sets 
a ceiling on appropriated fund expenditures. As the FAD 
holder, the USARCS Budget Officer is responsible for fund­
ing the field offices and overseas command claims kervices at 
a level no higher than the sum of the amounts specified in the 
FADS and the total amount of carrier recoveries deposited I 

that fiscal year. This funding is done by a command expendi­
ture allowance (CEA) letter that provides each office with a 
spending target-that is, a specified dollar amount of funds 
that the office may use to pay claims. A new target is speci­
fied for each quarter of the fiscal year. The Budget Office 
can adjust a target upward or downward to respond to the fu­
cal needs of a claims office or overseas command claims 
service. Funds not used during one quarter are carried over 
for use in the next‘quarter throughout the fiscal year; how­
ever, no funds may bedcarriedover from the fourth quarter, 
which ends the fiscal year 

,One may ask why all this financial budgeting and planning 
is required. Beginning in FY 1989. funding for claims 
became an OMA appropriation. Thismeans bat claims funds 
must be managed just as if they were any other Army fwal 
program. The Army-wide impact of OMA funding has made 

claims office and overseas command claims 
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service a fiscal manager of the claims funds providd in .the-s 
CEA letters .that ‘it‘mxives from’the Budget Office. Claims 
office$ must monitor the obligations of thbir claims funds and t 

must’stay wittiin’the mhuhtive quarterly tatgetslspecified in 
their CEA letters or request a funding adjustment from 
USARCS. 

: !  I / 

Thekhallenge of budgeting for an ‘Army-dide program’ f 

highlights the‘importanceof sound fiscal management. Fiscal J 

flexibility also is critical if claims offices are to respond to 
dilasters such as the California earthquake in October 1989 ’ 
and the devastation done on {theBast Coast by, Hurricane I 
Hugo in September 1989. In addition, a warehouse fire or an 
actlof-God;such as an unusually severe hail storm, will 
generate a request f d  additional funds to pay claims at that 
locality. Operation Just Cause resulted in many claims by 
soldiers and 4Ji l ian.  employees,who suffered personal 
proptty Iosks. ’ During *rations Desert Shield and Desert 1 
Starm; the‘Secretaryof Defense assigned Foreign Claims Act 
responsibility for Kuwait to the Army. Even& like these tax 
the claims budget and require careful fin&al management. 

I 

ning a fiscal year also requires careful financial 
management. If Congress and the President fail to agree on a 
defense budget before the fiscal year begins on 1 October, 
claims payments must cease unless Congress authorizes the 
Army activities to continue under a continuing resolution 
authority (CRA). Each CRA has an expiration date, after 
which ‘cPims payments must cease unless Congress enacts a 
new CRA‘br passes abDepartment of Defense appropriation 

i
I . 

operate ttlie claims program with reduced funding. This 
re&& the fdnding that the Budget Office can provide toeach 
cdtinental United *States(CONUS)field office and overseas I.’ 
command claims service.( Carrier recovery. dollars deposited 
on.6r :after ”11October of the fiscal year augment[thisreduced 
funding: During CRAiperiods, carrier recovery is a major I 
source of income and USARCS continuously must return 
carrierxecovery dollafs to field offices until appropriated I 

funds ire Teceived. -ACRA can last fiorn twenty-four hours to 
one year: While operating under a CRA; claims offices 
should check periodically with the Budget Office, USARCS, 3 

to-obtain the mpst recent financial information ab 
claims budget and the availability 

7 - h  I I I I A i l  I 

-Souhdifinancihl management now is the duty of every . 
claims office.. Accurate financial -accountingi s  critical. Every 
month, each CONUS claims office and overseas command. 
claims service must furnish USARCS with a budget report 
describing its obligation9 and deposits. *Accuratemonthly 
rep& allow USARCS to manage claims funds effectively i 
and to adjust funds from offices.with excesses to ‘officeswith 
shortages. Using this data, the Budget Office also prepares a 
consolidabid report that‘shows the mbnthly and:year-to-date 
totals of claims funds obligated and deposited by eAch claims I 

activity. It then compares this data with a monthly financial 
report for the activity recorded by the Defense Finance and 

Accobnting Servicd @EAS)?prThelArmy ;ClaimsServiceuses 1 

repdm fhished by,claims offices and by DFAS to verifytho 
I !  -

Current Army procedures for payihg claims permit 4 

USARCS and field claims offices to ascertain their claims 
fundingheeds accurately and to respond quickly to;changing 
circumstances. Unlike Its counterparts in’the “civilianjrisur-: 
ance industry, USARCS has delegated substaritial clainis pro-\: 
cessing authority to its field offices. An Army claims officer, J 

or a civilian attorney authorized to pay claims, has total super­
visory responsibility for’tht administrative processing of a 
claim fromireceipt toopayment. This results in better service 8 

effectiveness is a shared responsibility between the Budget ; 
Office, USARCS, and the field claims offices. By executing 
their responsibilities faithfully, claitns ,personnel have repdd 
the Armyimany times over for the special trust it has reposed I. 
in them. The continued sbundgfinancial miinagementlof 
claims funds will ensure that the Amy retains a flexible and ’ 
responsive claims funding system that can support it teffec­
tively and efficiently throughout the world. Major LmArek. J ’  1 

, Transfer of Chi 
A ‘  

e 1 May 1992,nn 
Regblatiaq 27-20, LLegal Services-Claims, para. 1-
Febr ~1990)[hereinafterAR127=20], the Office of the Staff 1 

Judge Advocate, Headquarters, United States Anny Garrison:,. 
Fort Leavenworth, KS, 66027:5060,Lofficacode 171, ,will 
abumt responsibility for all claims arising in CONUS Area I 

18, which previously was assigned to &E!Office bf the Staff 
Judge Advocate! Headquarters, United States &my Garrison,’! 
Fort Sheridan,’ZL, 60037-5000, pffice code J81t The Fort 
Sheridan office is scheduled tolcloseas partiof the Current 

ents and closures. 
” I I  , 2 A i  1 , , ? : < I  

taff Judge Advocate, Fort 
will remain the area claims office ifor CONUS,&ea ,17:! 
Former CONUS Area 18 is merged with CONUS AKXI17, : 
effective 1May 1992. 1 r I , ’ I . 

;,aclaims processin 
approval authority, is rlbcated within the new geographic . 
region of ,Area 17. L I t ;  will Qperate pnder,thedaims super- i 
vi@ort{ofthe Fort rleavenwr7rth claims office in ,accordance I 

With AR 27-20;. Beginning 1 May 1992, Fort McCoy will u$e* 

n 

[,Discrepanciesexist between ,the data that some claims 
offices transmit to the USARCS personnel claims database 
and the data these offices telephone in to the USARCS Budget 

52 - MAY I992 THE ARMY LAWYER “DA PAM 27L60-234A 

c 



and Information Management Office. In particular, the 
USARCS database frequently reflects that some field offices 
deposited significantly less money in lqcal carrier recovery 
than they claim in their reports to have deposited.

rc”-
When a clainp file, USARC 

enter a “ma%oom,date” into the file. This entry 
field claims,office frpm updating the record and 
the data the USARCS personnel kve entered. Unforhately, 
it also prevents field claims offices from leisurely recording 
recovery dab on filesand transmitting this data to USARCS if 
they already have,sent the files b USARCS for retirement. 
After USARCS receives a file, this data is “locked out.” 

Each claihs office must enter the local deposit or 
offset date and apount on the day that it deposits a check or 
completes an offset action. See Personnel Claims Note, 
Retention of Personnel Claims Files in the Claims Ofice, The 
Army Lawyer, Oct. 1990, at 58-59. The claims office also 
must enter the “forwarding for retirement” 0action code 
for the following day. The office then must keep the file for 
forty-five days before forwarding it to USARCS. During this 
time, the office must send USARCS at least one monthly data 
disk to ensure that its local recovery information is recorded 
onto the USARCS database. Claims judge advocates should 
discuss these procedures with their recovery and data entry 
personnel to ensure that their offices receive bredit for the 
carrier recoveries that they accomplish. Mr. Frezza. 

/? Affirmative Claims Notes 

Medical Care Recovery from Civilian Doctors 
and Hospitals for Medical Malpractice 

A doctor in the civilian community 
practice on a family member or a retiree is a tdrtfeasor within 
the meaning of the Federal Medical Care Recovery Act 
(FMCRA). The United States may assert a claim under the 
FMCRA for the medical care it provides as a result of the 
malpractice, even if a primary Care for the Uniform& Serv­
ices contract facility provided the negligent care or the United 
States paid for the negligent care under the Civilian Health 
and Medical Program for the Uniformed Services. 

< , 

Although ative claims based on ’medical mhpdtice 
noqnally,are very,?arge, doctors usually maintain sufficient 
insurance coverage to compensate bo$ the injured party and 
the United States. In this respect, they differ from large 
automobile accident affirmative ckims, which often must be 
compromised or waived. Because malpractice injuries are 
dissimilar u, the trauma injuries that people normally associate 
with affirmativeclaims, medical treatment personnel often code 
these conditions as “diseases,” rather than injuries,and fail to 
notify the claims office of these potential affirmative claims. 

r“ 	 Claims offices should ensure that their military treatment 
facilities and local plaintiffs’ attorneys are aware that the United 
Stares may recover damages for medical malpractice. 

In a medical malpractice case, however, an injured party 
might sue the United States as a joint medical care provider in 
addition to suing the civilian doctor or hospital. Affirmative 
claims personnel then must coordinate closely with the tort 
claims attorney handling the case or with the USARCS Tort 
Claims Division action attorney. Mr. Frezza. 

‘ I 

The United States as a Third-party 
Beneficiary of PIP Coverage I 

In two decisions, federal courts have affirmed that the 
United States can recover medical care expenses as a third­
party.beneficiary of personal injury protection (PIP)insurance 
coverage. In United States Y. Allstate Insurance Co.,910 F.2d 
1281 (5th Cir. 1990). the Fifth Circuit affirmed a lower court 
ruling granting summary judgment against Allstate, ordering 
it to pay the federal government for the injured party’s 
medical care, in addition to costs, attorneys’ fees, and a 
twelve-percent penalty for wrongfully withholding payment 
The Fifth Circuit noted that, although the care the United 
States provides to service members is “free” to the service 
members, it is not free to the United States. Therefore, it con­
cluded that the United States should be deemed to be a third­
party beneficiary of the Allstate policy, observing that Allstate 
otherwise would collect premiums from service personnel “for 
which it [had] assumed no insuring risk.” Id. at 1282. 

In a similar decision, the District Court for the District of 
Kansas held that the United States was a third-party 
beneficiary of an insurance policy issued by the United 
Services Automobile Association (USAA) despite USAA’s 
attempt to change the language in its PIP endorsement. See 
United States v. United Servs. Auto. Ass’n, No. 90-1425, 
1991 WL 152793 (D. Kan. July 2, 1991). The court noted 
that, although USAA had changed the language of its policy 
so that it no longer stated that it allowed payment to “the 
insured or [to] any organization rendering treatment,” it had 
not changed the language in the coverage provision expressly 
to exclude the United States. Id. at *2. The court added that 
the Fifth Circuit’s conclusion in Allstate that an insurance 
company should n& be permitted to collect premiums without 
assuming the risk of payment under the policy “applie[d] with 
equal force” to the instant case. Id. 

Both these cases show the greater willingness of the courts 
to recognize the United States as a third-party,beneficiary of 
PIP coverage. Accordingly, claims personnel may find them 

n affirmative clgims actions. To recover for care 
provided in a military treatment facility after 5 November 
1990, claims offices also should cite 10 U.S.C. 0 1095 (1988) 
as a compelling basis to persuade automobile insurers to 
settle. See 10 U.S.C.A. 8 1095 (West Supp. 1991); Memo­
randum, Commander, U.S. Army Claims Service, subject: 
Guidance on Using 10 U.S.C. Section 1095 to Recover 
Medical Care Costs, 6 May 1991, reprinted in The Army 
Lawyer, Aug. 1991,at 47. Mr. Frezza. 
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1 ma te 
I : . t i  

:AS IWikw keqlie~ts'foi'Fehoiisliieiatidn'Pdr personne1' 
claims'6y soUdick a h  'civilizihr6m#loy&s,Ibfkn find thitr 1 

dehid had'be& ba$bd& AR 27L2d.Jp&bph 11-5a. That 
paragraph denies cdrnpkrtkadbn +f& p i i f b y  lost or damaged, ' 
in whole or in part, as a result of any negligence or wrongful 
act by the claimant, the claimant's family member, or the 
claimant's agent. Most often, @,items irrquestian are small 
pieces of jewelry stolen during the wurse off8carrier's pack­
ing or unpacking of household goods, and the "negligence" 

*invqJvesfaipng P!Fd,9ese i E ? S  Y% 

W 

focus when adjudicating a claim! When th&issue of potentia 1 

negligence htises ih la?dlaim, look at the durrountling 
cirCumbtances'Bt the tihe 6f the incideritand ask;yourself, 
'What could the claimah'have done!differently?pr~uhd u-Were 

h 

Criminal Law Division, OTJAG 

f Military Retirees 

are subject to the Unilform 
.1 ]NU seiious qtieition e&s 

, I  , ._,, . 

&e lJriitG&&$khid:33 My2b (C&.k l h f ) ;  $'&tsori4 ss,'28 MJ. 37diC.hiA: 19$9) Mi.509 (C.M.A. 1987); ' 
United States v. Hooper, 26 CMR. 417: 425 @.I&Aj 1938)$U&ted Stale0 b. Rogers, 30 M.J. 824,428 (C.GC.M.K. 199O):'see uko TJAGSA Practice Note:" 
Courts-MartblJurisdiction Over Enlisted Retirees?-Yes, but o Qualified Yes in the Army, The A m y  Lawyer, Oct. 1989, at 31. 
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called up to serve theLJnited 
siatute, re*S' may be<orderyd 
perform duties necessary to 
defense.4 

P 

I 

378 (quoting Toth v. Quark 1,15 (1955)); Hooper, 26 V.R.at 4 a  see William W.Winthrop.Military Law and Precedents 87 
11.27(Zd ed. ieprint 1920) CThat d r e d  offi&n ht a phlt of& army md so Lriable by 6ourt-me& {is] a fact indeednever admitting d question"); see uLro Dep't 
of A m y .  Pa.27-174, Legal ServioCs: Jurisdiction, p m .  4-5(d)(6) (26 Sept. 1986). 6 &d tee Connn. on the Uniform code qf Military Juaticz (and) G d  Order 

to Hcmorable Wilber b c k n e r  175 (1960) 
ttcc noted that 
1 

gtneral civilian should b h b j e c l  he same 
laws L(I their naghbors With the same obligations p d  the -a freedom 
abide by a different sei of laws. 

Id. The c&hi&e's remmendntion w
' 

Mil. LRev. 1.44 (1989); 

eral m u e  provides: 
, < 

UndA egulations pre~cribedby the Secretary d'Ddense. dktirthmember of the Regular Army, ...[or] a member of the Retired Reserve 
( who has canpleted at least 20 yean of active service .,.may be 6tderedto d v e  duty by the Seaetary of the military deparhnent concerned 

at any time. 'Ihc 6ccnz~arymccmedmay, to the extent cobiskit  with other pmvisima of law. assign a pl&nmt)er ordered to active duty 
under this r edon  to such duties as the Semtary oonaiderq necesaary in the interesta of national defense. 

e 1152.1.Management and Mobilization of Regular and 
[hereinafter DODDir. 135211. 

- .  

m a n  pleasthyyea!s, 
of aaive Militaj Service. or p member of the Fleet Reserve or W,Marine COGSReserve to active duty without the m,emt?er'smnsmt at 
any +e to peqfom duties deemed necessary in the intewsts of national defense in vxurdana with 10 U S . C  [9] 686 ..$,"lis bdudes the 
authority to order a nztired member who M aubject LO the Unifonn codeof Military Justice to a d v e  duty to facilitate the exerase of 
m - m a r t i a l  jurisdiction under.. .[UCMJ an. 2(a)]. A retired member may not be involuntarily ordered LO active duty solely for obtaining 
court-martialjurisdiction Over the member. 

I , 

The last sentence of 
The p-se of the ~s tr ic t imis to 


Retirees. R a i d  membcrs of a Egular c 

through the CliminalLaw Division, OHice of The Judge A 
and Resave Affairs) for approvd. 

Significantly, (I retired soldier may be tried in his or her rcrircd atams wihout ever 
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the scarcity of repdrted cd 
cates that the Army co 

Judge Advocate G 

should be obtained."ll 

conduct clearly links them with the military or is adverse to 
the United States.*?3 The Coast Guard has not promulgated 
criteria, but, in practice, no case of a Coast Guard retiree i s  
referred to trial by court-martial without the prior approval of 
the Commandant of the Coast Guard.14 

If service regulations are formal expressions of policy, case 
law reveals how that policy actually is applied. A review of 
past 'decisionsshows that retireesonly rarely have[been sub­

has a special interest in the case. F 

found in which a 

Court of Military Appeals affirmed the Navy's exercise of 
jurisdiction pver J$wper.Six years later, ,inUqited States v. 
Bowie,l6 the,court upheld the court-martial conviction afan 

in Canada. These ear~y 

Although each Fase stan+ on its own, 4 pattern may,be 
escried from cases that have been tried in the past decade; 3n 

United States v .  O~erron .1~the accused, a retired Marine 
retained on the rolls of the Fleet Marine Corps Reserve, 
worked as a cjvilian employee of the Naval Station :at Subic 
Bay. Accused of stealing merchandise from the Naval 
Exchange, Overton was recalled duty, tried by court­
hartid. and convicted. Peafsbn 18 involved the trial 
of a retired Air Force master sergeant for larceny, unauthor;, 
ized disposition of military property, concealing stolen 

A 
' 1  ,militaryproperty' andampiracy. ?ri 'each case, the Court of 

1 

gThis author is aware of cmly two recenl A m y  cases involving h e  asserticm of UCMJ jurisdiction over a retired soldier. One case, United Stales v. Sloan, 34 M.J. 
17 (C.M.A. 1991) (disc. docket) recently was ary Appeals. See infiu notes 21 -22 .hd a&pying text. ,hthe other case, the 
Court of Mifitdry Appeals denied a paition for as a writ of habeas Corpus& which the petiudner,'ar e h d  soldier!. challenged the 
authority of the ~ss i s tan  to facilihte possible corn-h 

) I ' 1 

losee 7 Dig. Ops. JAG 1957-1958, Cuwrs-Marfbf.9 45.8, at 108. 

11fd.;see olsu Appellee's Brief at 16.Sfuun, 34 MJ. 17 (C.M.A. 1992) (CM 9000288); Appellant's Brief at 10. 

'fhle sion. %ament of &e 

I ,

vides: 
I 

Trial of Retired Regular Air Force Personnel. RetiRd regular Air Force personnel who are entitled to receive pay (article 2(a)(4). UCMJ) 
and retired members of a reaewe "ponent who are receiving hospitalization fman m e d  service (article 2(a)(5), UCMF). will not be 
tried by coun-rnanial unless their conduct clearly linksthem with the milirary or is adverse to the United States. Trial may n a  begin without 

a fraudulentintent. 

of the Coast G 

1526 C.M.R. 417. (C.M.A. 1958);see olso Hooper v. United States, 326 F.2d 982 (Ct.Q. 1964), cert. denied,377 U.S. 977 (1964). 

11 (C&.A. 1964): 
I ' 

"28 M.J. 376 (C.M.A. [1989);see h u  TJAGSA Ptaltice 
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Military Appeals upheld ,the e of jurisdiction over the 
accused and affiied his con 19 J’he Wurt a@ upheld 
a naval retiree’s conviction of espionage on behalf of the 
PhilippineGovernment and of disobeying security regulations 

$? in United States Y.  4lhn.Y The accused had committed these 
offenses while serving as a civilian reproduction clerk at the 
Naval Base at Subic Bay. where he routed routine and 
classified messages. .In united States v. Sloan21 the accused 
sexually molested his ~hhitteen-year-old,adopted daughter 
while serving on actiye duty. Although Sloan retired one 

’ month after Charges were,grefqql,against him,he was 
by court-martial and qdnvicted of pese offenses.” Fi 
the Army recently order@ a retired soldier to aqtive duty to 
facilitate possible court-martial .action against him. The 
soldier allegedly had murdered his wife on a military 
compound whilethe was employed as a D 

What pattern emerges from these cases? .First, the military 
services rarely texercise jurisdiction over their retitees, even 
though military retirks aie Subject to UCMJ jurisdiction. 
Second. these cases excited direct military interests, involving 
offenses such as espionage against the UnitedStates or the 
larceny of property belonging to the federal government. 
Third, offenses by retirees that occurred overseas were more 
likely to be referred to courts-martial. For example, the situs 
of .both reported Navy cases was the Philippines,i%where 
domestic United States courts cannot exercisejurisdiction. ’%.*  

Among the .military services; the Atmy‘is the most 
restrained. As a matter of policy, i t  requires the Government 
to show that “exmrdinary circumstances” exist before it will 
exercise court-martialjurisdiction over a retire.(What,then, 
are “extraordinary hxmstances”? Although the reported 
cases come from the other services and,, fherefore, reflect 
different criminal justice policies, they may help to define this 
term. For instance, the reasoning that the Army recently 
applied when it recalled one retiree to active duty closely 
followed precedent set in the Navy cases mentioned above. 

19See Overton, 24 MJ. at 311-12 (citing 10 U.S.C. 59 6330(b). 6485 
member of the Fleet Marine Corps Reserve); Parson, 28 MJ.at 379 

Army judge advocates considered the jnability of American 

employee and from the discovery of the deceased’s body on a 
+ I  ‘ 

United States compound:% 

The discretion to subj 
martial action ultimate1 
the Army. Nevertheless, before a case involving a retiree 
reaches this level, qriminal law practitioners should<consider 
the following ‘factors to‘determine whether “extraordinary

> .

circumstances” exist: 

1. What is the Army’s interest in  the case? 

2. Where is the situs of the offense? 

a. If the offense occurred in a foreign 
country: , 

’ I . 

(1) Will prosecktibn by the foreign 
government serve the interests of 
justice? 

(2) Are fo orities willing 
1 - to undertake the prosecution? , 

‘ J  I 

(4) Does the offense discredit or’ 
thervjide compnimise the interests of 

the United States? 
._ 

b. If the offense occurred within the 

I t . I . ,  1 

e Na+ to exercise cowmartial jurisdiction wer a 
the a’kbe-ducy kr Force w 

retiment pay; Pearson “den YB for mummartialjdsdic  
0 , . ,  

2033 M.J. 209 ( 
I ‘  , I I 

2134 M.J. 17 (CMMA. 1992). ’his chse was r e f e d  Mvial iand the courtmanid was omvened-kfore the w e n t  of the Amy directed that m ixes  should 
not be lriedby coum-ma&l. absent extraordinary circumstances. See Appellee’d Answer to the As CM 9000288); see also supra 
note 8. Sloan‘r appeal presently is pendingdedsion by the Suter CornofMilitary Appeals. 

=Appellee‘s Briefat 3-4. 

a s e  is mentimed anly lo illustrate a recent decision to order a retiree LO active duty. ’he  dcdaim to refer, to dismiss.  or othenvisctodispose of the case 
rests within the role discretion of the 

”C’ Overton, 24 MJ.at 309 (accus Navy installation);Alien, 33 M.J. at 
209 (same). , 
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circumstances’are present that justify exercising UCMf 
Lieutenant Colonel Foote: 

F 

I 

effective? 

5. Is the victim a United $taps citiqn? 

6. 	 Did the accused commit a crime against 
the United States? 

, i L  I 

7. 	Do any facts that are unique to thi 
support a,.policy ,deterpination that 
exmordinary,circumstances p+t? 

have a significant interest in a crimidal offense committed by 
a retiree. An advising judge a d v p t e  fhen;musthelp the con­
vening authtpity concerned to 

Division,recentl; reviewed the appeal= bf a soldier Convicted 
by an “interservice” court-martial.’ The case raised sevedl 
important matters about reciprocal jurisdiction that judge 

frequently in the 
ncreased emphadis tm “joinmess” and the 

The accused was an Army noncommiSsi 
assigned to aNavy Transient Personnel Unit (TPU) In the 
Philippines. He was assigned to the TPU under an 
international legal hold, pursuant to a military bases agree­
ment, pending his trial in a Philippine criminal court. While 
assigned to the Navy unit, the a&&d was hied by a special 
court-martial for military offenses unrelated to the foreign 
charges.@ The court-martial was convened by a Navy 
commander. I The military judge, (trial counsel, and trial 
defense cou~~selall were Navy judge advocates and the courti 
reporteralso was a naval service member. The court-martial 
was composed of Army officers and enlisted members.n 

unique to interservice courts-martial-arethe meaning and the ,­

scope ,of UCMJ’iUricle 17, as amplified by Rule for Courts-
Martial (R.C.M.)201(e)?* Article 17provides: 

’ .(a) I Each armed,force has court-martial 
juiisdiction over all persons subject to this 

t . chapter. .The exercise of jurisdiction by one 
I 	 1 ‘  armed force over personnel of another 

armed force shallbe in accordance,with reg-I 

ulations’prescribedby the Resident, 

%The accused was charged with a failure to repair and breakingrestridon. See generallyUCMJ (LR9.86,134. _. . _ .  - - “ I  

a n i d  503(a)(3) [he 

is selected, at least a majority of the members should be of the same armed force as the accused unless exigent a m s t a n c e s  make it 
impractical to do so without manifest injury to the service. 

RCM. 503(a)(3) discussion. 3 I I r i I T  -
I I ? .  

=Rule for Coum-Martis1 ?ol(e) is based on UCMT anicle 17 and on earlier provisions that appeared in the 1969 Manual for Courts-Martial. See R.C.M. 201(e) 
analysis,app. 21, at A214  IO 21-9; see ufso Manual for �o:ouns-Marrial, United States, 1969 (rev. ed.). para. 23. ’Ihe rule bas been ameqded to implement the 
Goldwater-Nichols Department of Defense Reorganization Act of 1986. Pub. L No. 99433.8 211(b). 100 Stat. 992,1012. See R.C.M. u)l(e) analysis. 
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(b) In all cases, departmental review after 
that by the officer with authority to convenea 
general court-maRial for the command which 
held the trial, where that review is required 
under this chapter, shall be carried out by the 
department that includes the armed force of 
which the accused is a member. 

Rule for Courts-Martial 20l(e) implements UCMJ article 
17. Subsection (e)(2) prescribes a commander’s authority to 
convene interservice courts-martial. Rule for Courts-Martial 
201(e)(2)(A) specifies that the “commander of a unified or 
specified combatant command may convene courts-martial 
over members of any of the armed forces.’’ Subsection 
(e)(2)(B) provides that “joint command” and “joint task force” 
commanding officers likewise may convene courts-martialfor 
all service members.29 Subsection (e)(2)(C) adds that any of 
the commanders described above may authorize subordinate 
“joint force” or “joint task force” commanders to convene 
specialor summary courts-martial. 

Rule for Courts-Martial 201(e)(3) comprises an unusual 
blend of direction and guidance.30 Subsection (e)(3)provides: 

A member of one armed force may be 
tried by a court-martialconvened by a mem­
ber of another armed force when: 

(A) The court-martial is convened by a 
commander authorized to convene courts­
martial under subsection (e)(2) of this rule; 
or 

(B) The accused cannot be delivered to 
the armed force of which the accused is a 
member without manifest injury to the 
armed forces. 

An accused should not ordinarily be tried by 
a court-martial convened by a member of a 
different armed force except when the cir­

cumstances described in (A) or @) exist. 
However, failure to comply with this policy 
does not affect an otherwise valid referral. 

The rule recognizes “manifest injury to the armed forces”31 
as a policy basis that justifies an interservice court-martial, but 
also provides that the failure to satisfy this policy will not 
deprive an otherwise properly constituted court-martial of 
jurisdiction. Accordingly, the analysis to R.C.M. 201 declares 
that “a court-martial convened by a commander of a service 
different from the accused’s is not,jurisdictionally defective 
nor is the service of which the convening authority is a mem­
ber an issue in which the accused has a recognized interest.”32 
As the analysis correctly explains, ’The rule and its guidance 
effectuate the congressional intent that reciprocal jurisdiction 
ordinarily [should] not be exercised outside of joint 
commands or task forces . . .and is designed to protect the 
integrity of intraservice lines of 

Neither the rule, nor decisional law, precisely defines 
“manifest injury” as contemplated in the context of reciprocal 
jurisdiction. The discussion to R.C.M. 201(e), however, 
explains that “‘manifest injury’ does not mean minor 
inconvenience or expense.’% The discussion also provides 
illustrative examples of manifest injuries, including “direct 
and substantial effect on morale, discipline, or military 
operations, substantial expense or delay, . . . [and] loss of 
essential wimesses.”35 

In the instant case, the defense moved to dismiss the 
charges for lack of jurisdiction. In response, the Government 
argued that three separate “manifest injuries” could result if 
the accused were not Iried by a court convened by the Navy 
convening authority. First, the Government contended that 
the accused was subject to the international hold and could not 
be transferred to an Army unit outside the Philippines without 
violating the military bases agreement. Second, the Govern­
ment remarked that most of the witnesses resided in  the 
Philippines, including two civilian defense witnesses. It 
emphasized that the civilian witnesses would need passports 
and visas to travel outside of the Philippines, asserting that 

BRCM. 201(e)(2)(B). Subsection (e)(2)(B) also notes h a t  the President has delegated to the Secretary of Defense the authority under UCMJ article 22(a)(9) LO 
empower joint command and joint task force commanders to wnvene courts-martial in amrdance with the Rules for Courts-Martial. See id. ’he analysis to 
RCM 201(e) elaborates that ‘[tlhis provision .. .may be used by the Secretary of Defense to grant general court-martial convening authoriy to commanders of 
joint m m a n d s  or joint msk forws who are not commanders of.  ..unified or specified ccrmmand[s].”R.C.M. zOl(e) analysis at A21-8. ’Ihe analysis also explains 
that “[n]&ng in thir provision affects the authority of the President or Secretary of Defense, as superior authorities. to withhold oourt-martial convening authority 
from. ..combatant commanden in whole or in pan.“ Id. 

Sosee generally Manual for Courto-Martial. United States, 1984. analysis, app 21, at A21-2 (“Each d e  states binding requirements except when the text of the rule 
expressly provides othenvise”). 

31This “language was modified to clarify that manifest injury is not limited to a specific armed force.” R.C.M.zOl(e) analysis at A21-8. 

321d. 

33ld. (citing United States v. Hooper. 18 C.M.R. IS (C.M.A. 1955); Hearings on HR. 2498 Before a S u b c o d t e e  of the Home C o d t e e  on Armed Sewices, 
81St Conge,1st XSS. 612-15.957-58 (1949)). 

34R.C.M. 201(e) discussion. 

35Id. 
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these could nottk- obtaintd withbut considerable expense. 
Finally, the Clovemment’ljointed out h a t  the United States 
and the Philippines were ;engaged in sensitive treaty 
negotiations and argued that the accused‘s transfer from the 
Philippinks could cause litical dishkony between the two 
nations!p’The defense countered that the United States Army 
Support Commanh in Hawhii‘could convene ithe accused’s 

I without having to move the acbused from the 

‘ As a practicalmatter, the Adny alfeady hascparticipated in 
several interservice courtsamartial. Many Army military 
judges have sat an courtsdmartial of r accused from ,other 
services. Similarly, military judges from other services have 
presided over courts-martialqf Army soldiers. The Manual 
for Courts-Martial expressly recognizes the legitimacy of 

should expect these h u e s  to receive greater attention in 

Amendment to 

any  evidence of other crihes, wrongs,’ or acts that the 
prosecution intends to ‘introductat trial. The previous version 
‘of the federal rule did nOK require this notice. 

1 

* I  I . I 

the amended rule, with fhe additionallafigigdageemphasized, is 
as follo 

.of other criqes, wrongs, or,acts is not admis­
,sible to prove the character of a person in 
order to show action in 
with. It may, ĥowever, 

cast? shall prmide re 
advance of trial,Iord 

l 

of B 04 ba e 
404(b).37 In accordanCC S 

version of the federal rule, Milit& Rule of Ehdence 404(b) 
did not require the Government to provide pretrial notice of 

conduct” evidence upon defense request.’ 
i i b I , 

Militarj Rule of Evidence 1102provides, “Amendments to 
the Federal Rules of Evidence shall apply $4I the Military
Rules of Evidence 180 days after the effective @ate of such 
amendments unless action to the contrary is taken by the 
Presideqt.” No presidential action to the contrary is expected
with respect the newly amended 
404(b).3# Accordingly, Military Rul 
be amended ’to incorporate the change
Evidence 404(b), as a matter of law, on 29 May 1992.39 The 

ourts-martial in which 

e prohibits det oun-martial a military judge who is a member of an armed force different from that of 
the accused or the convening a 

f 

37See Manual for Couts-Manial.United Stales, 1984,rMil.R.Evid. 404(b)gnalysis. app. 22.at A22-32. 
j r t

3gActually. the Joint Service
I (  

&mkitt& stick’(JSC) has recommended that Military Rul ment to the 
federal rule with minor, technical modifications 10comport with military practice. Considerabletime and coordinationare necessary. however. before the President 
can a a  on the JSC proposal. See ge inal Law Divisio CourLF-Mar~iOl.The Army Lawyer, Apr 

i i  ” /
39Lkewise, Military Rule of Eviden of a crime, recently was amended by op Rule 
of Evidence 1102. The emended version of Military R minor kchnical modifications, is incorporated as pan of proposed,change6 10 
he Manual for Courts-Manid. 

I 

bod and Employment Law 
QTJAG Labor and Employment Law Ofice qnd . 
TJAGSAAdministrative and Civil L w  Division 

. I Labor Relations Notes investigatipg.and prosecuting charges pf unfqir lapor 
practices. Accordingly, the Office of General Counsel, -

Cooperative Labor-Management Relations Workshops FLRA, has created a cooperative training program to teach 
I I  I I  

The Federal Labor Relations Authority (FLRA) has management and unions about their obligationspaandtheir 
concluded that it cannot improve labor relations simply by rights under the Federal Service Labor-Management Relations 
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Statute.. ,The Office of the General Counsel currently runs 
three differentworkshops to promote heightened awareness of 
conflict resolution through dispute avoidance and cooperation. 

Workrhop I 

“Knowledge,Communication & Trust” 


exist at a particular*hadility. Before the workshop begins, 
persannel ‘from the General Counsel’s, Office contact 
mdmgement andunion representatives individually to discuss 
the issues each side believes that the workshoflshould cover. 

I ’ 1 

Two significant aims of the workshop are to discuss and­
if possiblkb resolve these issues. The participation of key 
managers and union officials is essential to the workshop’s 
success. Accordingly,-both the management and the union 
must agree to participate fully in the program. 

The emphasizes a cwmtivein which 
both at the Sametime for the part*
in the same room. Each workshop typically lasts two or three 
days, depending on the needs of the parties. 

Workshop2
“DisputeAvoidance Through Communicadon” 

The primary purpose of this program is to give managers 
and union representatives an+opportunity to develop the 
communication and dispute avoidance skills necessary for a 
productive labor-management environment. These objectives 
are achieved through h combination of lectures, role playing, 
and problem solving exercises. The program i s  designed to 
provide the participants with practical, hands-on instruction in 
dealing with real life labor relations problems. The General 
Counsel’s Office may restrict attendance to management or to 
union members, or may permit employees and managers to 
participate together. The workshop normally is two or three 
days long. 

Workrhop3 
mired Problem Resolution”, 

tS other WorkshoPs~the FLRA General 
COUnSel’S Office Offers customized training Seminars for 
agencies and labor organizations. The goal of these sessions 
is to provide managers and employees with a new approach
for resolving unfair labor practice issues without resorting to 
the statutory process. Tailored to meet specific needs, these 
programs encourage federal employees at all levels to learn 
the skills necessary to communicate, to cooperate. to avoid 
disputes, and to resolve problems in an atmosphere conducive 
to mutual trust. A customized workshop may include training 
on the development and use of a joint labor-management , 
dispute resolution committee. The FLRA General Counsel’s 

staff also teaches dispute resolution techniques to new labor 

I 

These three workshops offer management and unions a 
chance to improve their abilities to resolve labor disputes 
without resortiog to extended litigation. Labor counselors 
who believe that.their commanders or supervisors would be 
interested in exploring one or more of these workshops should 
contact the Labor and Employment Law Office, Office of The 
Judge Advocate ‘General, ATTN: DAJA-LE, Washington, 
DC 20310, or should call (703) 695-9300 or DSN 225-9300. , 

ay and Fringe Be 

asses Panel (FSI 
addressing the cos 

mployees of a nonappropriated 
fund instrumentality m q  at Fort Eustis, Virginia.1 The 
union had proposed that management pay seventy percent of 
thepremium cos nt had countered by proposing 
that the NAFI s eauallv with its uarticiuatinn 
employees. After considering’both proposais, t h e  FSIP 
ordered the parties to adopt mise, directing the NAFI 
to pay sixty percent of th surance premium costs 
incurred by bargaining F i t  employees. 

In reaching this decision, the FSIP looked at the benefits 
received by appropriated fund employees’under analogous 
programs to determine what was fair h d  appropriate. Noting 
that many appropriated fund instrumentalities pay
approximately sixty percent of their emplbyees’ health 
insurance costs, the Panel1concluded that the management’s
plan to divide premium costs evenly between the NAFI and 
the employees would perpetuate a disparity in treatment 
between the NAFI employees and appropriated fund 
instrumentality employees. It dismissed as mere speculation 
the management’s argument that the increased health 
insurance costs would force the NAFI to reduce funding for 
the services it provides to soldiers and their families. 

I 

The Panel also considered a union proposal that the NAFI 
permit temporary and intermittent employees to participate in 
the health insurance program. Tt concluded, however, that the 
administrative ‘burdens of extending coverage to’these 
employees outweighed any benefit the extended coverage 
would provide. Accordingly, it ordered the union to withdraw 
h e  ppd. 

“Postliminary” Overtime Under 
the Federal Labor Standards Act 

IsNot Negotiable 

. In Deparmnt of the Air Farce v. Federal Labor Relalions 
Aurhorify,z the agency built a security fence that limited 

1Natimal Ass’n of Gav’tEmployees,LocalR 4 4 9 1  Fed. Sew. Imp. Pan.Rel. 200 ( 1 ~ 2 ) .  

2952 E2d 446 0.C. Cir. 1991). 
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ingress and egress to an installation.' As part of impact and 
implementation bargaining, the union proposed t ~ a t  
employees at the installation should be granted overtime if 
they were delayed in leaving the premises at the end of their 
tours. The Court of Appeals for the District of Columbia 
found this proposalnonnegotiable. 

I 

The Office of Personnel Management (OPM)has issued 
regulations implementing the Fair Labor Standards Act3 
(FLSA) and the Federal Employees Pay Act! (FEPA).5 These 
regulations provide that postshift activities that do not relate 
closely to an employee's primary work are "postliminary" and 
noncompensable. The FLRA, however, held in its 
negotiability decision that the OPM regulations do not 
preclude federal employees from negotiating for overtime 
compensation for postliminary activities? The appellate court 
disagreed. stating that the union's proposal conflicted with the 
OPM regulations. Noting that 5 U.S.C. 8 7117(a)(l)provides 
that a proposal is nonnegotiable if i t  conflicts with any 
"[f'Jederal law or.  ..Government-wide regulation,'? the court 
concluded that the proposal was nonnegotiable.8 

Procedures for Last-Chance Agreements Are Negotiable 

The court of ~ p p e a i ~  District of Columbia and thefor 
FLRA agree that, when executing a last-chance agreement, 
management i s  not exercising its statuto* right to discipline 
under 5 U.S.C. 8 7106(a)(2)(A). On the contrary, a last­
chance agreement embodies the give-and-take inherent in 
organized negotiations between management and employees. 
Accordingly, in Department of the Air Force, Air Force 
Logistics Command, Wright Patterson Air Force Base v .  
Federal Labor Relations Authority,9 the court upheld as 
negotiable a union proposal requiring that the union be 

'29 U.S.C.5s 201-219 (1988). 

4See 5 U.S.C.#§ 5342,5504-5505.5541-5549,6101(1988). 

I'See 5 C.F.R.pts. 550-551 (1991). 

permitted to pkti  
agreements. 

Equal Employment Opportunity Note -
Title W Back Pay IsTaxable 

In Sparrow v.  Commissioner of 
Court of Appeals for the District of Columbia held that back 
pay awarded in settlement of a racial discrimination claim 
under Title VIIll is not excluded from the recipient's taxable 
income as damages received on account of personal injury. 
The court specifically rejected the reasoning expressed in 
Burke v.  United Stures,l* in which the Sixth Circuit held that 
damages awarded under Title VI1 are not taxable because the 
injury they redress4iscrimination-is inherently tortious. 
The Sparrow court averred that the overwhelming consensus 
among federal appellate courts that Title VI1 does not provide 
for damage awards forced the conclusion that settlement 
monies are taxable.13 Practitioners should watch for the 
Supreme Court's decision in Burke, which may resolve the 
issue conclusively. 

Civilian Personitel Law Notes 

Merit Systems Protection Board Cannot Review 
Allegations of Discrimination in Performance Rating 

h

Under the Whistleblower 

In Marren v. Departmenr of Justi 
individual right of action (IRA) appeal with the Merit Systems 

I 

6American Fed'n of Gov't Employees. 37 F.LR.A. 197 (1990). The FLRA noted that "an employer may be requinzd under the Portal to P o d  Act, which 
amended the FLSA, to provide ovenime compensatim for a pcshinary activity if the requirement s m s  from ...a collectivebargaining agreement.'' Id. at 211 
(citing 29 U.S.C. # 254b (1988)). Accordingly. L interpraed the OPM regulations to provide only that a federal employeehas no rights to ovenime compensation 
in the absence of a collective bargaining agreement that specifically entides the employee to that compensation. See id. ?he overtime pmposal was not an attempt 
to obtain overtime in the absence of an express agreement therefore. the regulations did no1 prohibit it. Id. I ,  , 

'bepanment of the Air Forw v. Federal Labor Relations Auth., 952 F.2d at 451. 
' /  

ald. at 452. 

9949 F.2d475 (D.C. Cir. 1991) 

10949 F.2d 434 (D.C. Cir. 1991). 

llCivil Righu Act of 1964,Pub. L No. 88-352.8s 701-716,78 Stat. 287.302-17 (codified aa amended et 42 U.S.C. I# uxxkto 

12929 F.2d 1119 (6th Cir. 1991),cerr.granted, 1 (US.Oct. 7.1991) (No.91-42). 
F 

l)Sprrow, 949 F.2dat 438 (implying that on 'ts disagree with this premise). Buf cfi Civil 
102. 105 Stat. 1071. 1072-37 (providing that federal employees suing under Title VII may m v e r  up to $300,000 in cmpensatwy damages, as well as back pay 
and other m e d i a l  relief); Michael J. Davidson,The Civil Rights ACI 41991,  Army Lawyer. Mar.1992, at 3 (discussing impact of h i s  new provision). 

1451 M.S.P.R.632 (1991). 
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P 

Protection Board (MSPB or Board), characterizing a 
marginally successful performance appraisal he had received 
as retribution for whistleblowing and as handicap discrimina­
tion. The administrative judge (AJ)found for the agency. In 
a case of first impression, the Board reopened p e  matter to 
consider whether it had jurisdictio ver the handicap dis­
crimination claim. 

In a general discussion of the legislative history of the 
Whistleblower Protection Act (WPA),15 the MSPB observed 
that Congress intended the Act to do precisely what its name 
implies-to protect federal employees from retaliation for 
whistleblodng.16 The Board then noted that an employee 
may pursue an IRA appeal before the Board only after the 
employee has “exhausted the possibility’’ of obtaining a 
remedy through procedures established by the Office of 
Special Counsel (OSC).*7 Accordingly, the Board found that 
its own authority to resolve an IRA appeal does not extend 
beyond the whistleblower issues that concern the OSC.l* The 
MSPB concluded that, when it lacks authority separate from 
the WPA to review the underlying personnel action, it also 
lacks the authority to decide the merits of an allegation of 
prohibited discrimination raised in an IRA appeal.19 

Agency Cannot Seek MSPB Review of 
Arbitrator’s Decision 

In another Board jurisdiction case, the MSPB again noted 
that it does not have universal authority to review arbitration 
decisions. In Narional Federation of Federal Employees,zO an 
agency had removed an employee from his position as a real 
estate specialist. The employee’s union took the matter to 
arbitration, contending that the employee had been removed 
because of national origin discrimination and anti-union 
animus. When the arbitrator ordered the agency to reinstate 
the employee without back pay, the agency sought MSPB 
review, asserting that the decision was contrary to law. The 
Board, however, noted that 5 U.S.C.6 7121(d) limits its scope 
of review to the appeals of “aggrieved employee[s]” and ruled 
that neither the union, nor management, had a right to 
review.21 

Practice Pointer 

Agency’s Failure to object 

Is a Waiver of Objections to an Accommodation 


First Raised in Closing Argument 


A recent MSPB decision underscored the importance of 
aggressive advocacy and attention to detail in civil personnel 
actions. In Adam v. Department of the Navy22 the MSPB 
reversed the agency’s removal of an employee, basing this 
decision upon the employee’s eleventh-hour suggestion on 
how the agency could have accommodated his physical 
handicap. The agency had removed the appellant for physical 
inability to perform his duties as a painter. The appellant 
suffered from varicose veins, which caused his feet to swell 
and prevented him from wearing safety shoes. To alleviate 
this condition, he was placed on medical restrictions that 
precluded him from prolonged standing. The agency removed 
the appellant after considering and rejecting the alternatives of 
reassignment and job restructuring. 

Both parties submitted written closing arguments after a 
hearing in which the issue of accommodation was litigated 
fully. The appellant suggested in his closing argument an 
accommodation that neither he, nor his physician, had 
advanced previously, proposing that the agency could 
accommodate him by permitting him to take occasional rest 
breaks. 

The appellant had provided no medical evidence at any 
time during the proceedings to support his assertion that rest 
breaks would accommodate his physical condition or that they 
would allow him to perform his duties. The agency actually 
did not address the appellant’s suggested accommodation in 
its closing argument because the agency did not receive the 
appellant’s closing argument before it had submitted its own. 
Nevertheless, the AJ reversed the removal. He held that the 
agency failed to establish by a preponderance of the evidence 
that the appellant was physically unable to perform the duties 
of his position and that the agency’s failure to accommodate 

15WhistleblowerProtectionAct of 1989. Pub. L. No. 101-12.103 Stat. 16 (codifiedas amended at scauered sections of 5 U.S.C.). 


IWurren, 51 M.S.P.R.M 636. 


”See id. at 637 (citing 5 U.S.C.0 1214(a)(3) (1988)). 


19ld. at 638-39. Labor counselors should add the Murren analysis to the expanding list of decisions excluding actions from the WPA. See, e.g., Williams v. 
Department of Defense, 46 M.S.PR.549 (1991) (the filing of M EqualEmploymentOppormnities complaint cannot form the basis of an IRA). 

2051 M.S.PR.517 (1991). 

=Id. at 518. 

n51  US.P.R. 276 (1992). 
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the employee’s physical condition by alfowing him rest breaks objectioh to the kppellant’s Closing argument, the :agency 
constituted handicap discrimination. 

The agency filed a petition �or review, based on the 
appellarit’s’failure to articulate’the ,accommodation ‘in his F 

reply or in his testimony at the hearing. The Board initially 
denied the agency’s petition. finding that it did not meet the to them. When, late in the proceedings, an appellant 
criteria for review. ‘ Surprisingly, however,”t then reopened 
the case on its .own motion and affirmed and modified the 
AJ’s reversal of rheaternoval. The Board held that:, (1) an 
employee’s failure to assert a particular reasonable accoml 
modation until closing argument was not fatal to a handicap 
discrimination claim when the particulhr accommodation was 
supported by evidence submitted on the recordF and (2) the 
agency’s failure to object to the suggested accommodation, or 
to the (administrativejudge’s consideration of the employee’s 
argumtnt, constituted ”d waiver of lhese objections.24 The 
Board noted that the agency easily could have objected to the 
appellant’s attempt ‘toraise an bccommodation so late in the 
proceeding ‘or could have asked the AJ to keep the record 
open to allow the agency to respond m the hppellant’s assen employment oppcytunity officer. 
tions.25 By neglecting to submit a rebuttal or to preserve an ’ , I ‘ I  

I1 t 

that they p e w  appellant could not stand for longe 
be a reasonable accommodation, even though the e 

in the “more two 
closing argument and the initial decision. See id. 

1 

=Id. 
i r 4 

VId. at 281-82., * I  “ 7  1 
( ” I  , I 4 

I 

nld. at 28l,(citing 445 (1991k A n a s t o s  v. UN s e  -22.(19 
I .I 

I , ;  *i [ j  it,)I , !  , I , > 

Environmental Law Division “ ,  

L .  

Army Water Rights and the Judge Advocate ...--- -.- -

Major Mark S .  Graham 
1 

“Water is a strategic resource for the Army. Army Science Board (Board) castigated &he,&my *far 
It is essential for industrial processes, mismanaging its water supplies? The Board provided ample 
military operations, and our installations’ evidence to substantiate its criticism. \ r ‘ l  

quality of life.”l 
In a year-long study of Army installations in the w e s b  

0 , ’ I 
Introduction United States, the Board had examined every a s w t  ofkthe 

The importance of ,sou y’s water supply andmanagement practices. ,It Scruti­
should be self-evident. Nevertheless, in a 1 the Army’s legal policies, wat 

‘Army Science Bd..Dep’t of Army, Reportof the Ad Hoc Subgroup on Water Supply and Management on Army Installationsin the Western United States (1988) 
[hereinafterBoardReport]. 

( e I >  ‘ I . 
2fd. 
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research and development needs; it evaluated the management 
and conservation schemes of individual installations; and it 
investigated various institutional irppediments to effective 
water resource m 

m ,  
The Board ultimately found the Army’s water management, 

conservation, and planning efforts inadequate to ensure the 
availability of fresh water for the Army’s western installa­
tions.3 It also opined that the Army had neglected to develop 
an appropriate legal strategy for dealing with water rights 
issues. Finally, it concluded that internecine departmental 
rivalries and inconsistent levels of water management 
expertise throughout the Army seriously undermined the 
Army’s efforts tb administer its water uses. Several institu­
tional deadlocks and technical shortcomings that th 

fically’toA m y  legal officesf 

’ The B m d  advanced several recommendations to correct 
these deficiencies. It suggested that the Department of the 
Army: (1) adopt a new policy statement addressing water 
rights issues and the Army’s responsibility to respond to state 
water laws; (2) adopt a’policy that uneqhvocally defines 
organizational responsibilities for dealing with legal issues 
relating to water rights; (3) coordinate with the United States 
Army Corps of Engineers (USACE) to define the respective 
organizationalroles and responsibilitiesof the Depment  of 
the Army and the USACE in dealing with water law issues; 
and (4) ensure that its various schools and courses espouse 
proper water management as an essential element of the 
Anny’s long-term mission.5 

In its report, the Board noted that personnel at many 
installationshad commented on the lack 6f a clear channel for 
water rights decisions. It alsomserted that many Army 
attorneys lacked expertise in water law. Consequently, the 
Board observed that neither an installation’s judge advocates, 
nor the Directorate of Engineering and Housing (DEH) 
personnel they advised, truly understood the importance of 

, maintaining documents necessary to protect an installation’s 
water rights. These deficiencies were compounded by the 
lack of a definite Army water policy. The result was a mass 
of uncertain, personality-specific, ad hoc water rights deci­
sions.6 

3rd. at 4. 
1 1  

4See id. at 2425.30-31. 

5id.ai 5-6. 

6Id.at 24. 

The Board’s findings and recommendations spurred the 
Judge Advocate General’s Corps (JAGC) and the USACE to 
eliminate institutional obstacles to effective legal repre­
sesltation in water law litigation and to ,increasethe water law 
,expertise”ofattorneys in the field. Accordingly, they jointly 
sponsored a Water Law Symposium in May 19907 and began 
to research and analyze water,policy options for the Army 
leadership. Their most significant accomplishmens however, 
was the execution of a memorandum of understanding (MOU) 
between The Judge Advocate General and the Chief Counsel, 
USACE.* This MQU responds to several of the Board’s 
principalrecommendations., 

ut responsibilities for water 

resource manage ff judge advocate (SJA) or 


Army installation or activity 

must advise the compaqd on water law issues in every case 

that does not involve USACE civil works activities. The 

MOU, however, anticipates close coordination between judge 

advocates and US ~ounsel. This interaction will allow 

JAGC attorneys to benefit from the USACE’s water law 

expertise and will ensure that installation water rights 
decisionsdo not impede$vil work projects. 

In Bcco ith current JAGC policy, installation judge 
advocates on,tact technical experts at their MACOMs 
or at the Office of The Judge Advocate General (OTJAG) for 
advice and assistance in water law cases.9 On issues of 
Army-wide significance, the MOU mandates close coordi­
nation between The J,udge Advocate General and the Army 
General Counsel. 

The Army General Counse d The Judge Advocate 
General must cooperate closely with the Department of Justice 
(Don in water law litigations affecting military installations. 

the DOJ in cases per­
property functions of 

tallationsand USACE 
OJ liaison responsi­

bilities will be determined jointly by The Judge Advocate 
General and the USACE Chief Counsel. 

The MOU also addresses the training and expertise short­
ntified in the Board’s report The Judge Advocate 

L . 


7?hc Water Law Symposium was held in Scottsdale. A h a .  from 14 to ISMay 1990. Over pe~msalkndd, The spc&en included water law experts f­
federal agencies. private industries, and academia. The topics included federal and Indian reserved water rights, water adjudication and regulation, and the 

iengineeringaspeas of wder rights. 


V e e  inpa appendix. 


9See Policy Memorandum 91-3, offce of The Judge Advocate General. U.S. NCSI Channels ofCommunicarion. 30 July 1991. 
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General and the USACE Chief Counsel agreed to improve 
their attorneys’ water law proficiencies and to conduct joint 
water law training whenever Wssible. The Chief Counsel 
also agreed to update the USACE Summary of State Waler 
Lawlo-the third volume of the Army Water Resources 
Planning Series for Fixed Army Installations.~~This manual 
now contains a description of water right acquisition 
procedures and summaries of water law for each of the fifty 
states. 

The requirements for attorneys in the field are clear. ‘Staff 
judge advocates and other command counsel must develop 
water rights plans to deal with current and future water law 
issues at each installation. They also must train personnel to 
meet these challenges. This article should assist them in 
developing water law strategies and may serve as a starting 
point for future analyses of water law issues. 

Military Installations and Water Rights 

No one “owns” water-at least, not in the sense that one 
owns real estate. A water right involves only the right to use 
water. Consequently, the rules governing the use and 
acquisition of water have evolved into a body of law whose 
principles are distinct from the concepts of traditional 
property law. 

A federal installation can obtain’water rights in a number of 
ways. A water right may be purchased or taken through 
eminent domain, much like an interest in real property. It also 
may be obtained or appropriated under state law or by 
operation of the federal reserved rights doctrine.12 

Theoretically, a federal activity also could assert a water 
right through the operation of the preemption doctrine. This 
concept, sometimes called the federal “nonreserved” water 
rights doctrine, derives from the apparent authority of the 

federal government to achieve an authorized constitutional or 

statutory objective by preempting state water rights 

acquisition procedures. The government arguably could 

resort to this doctrine if a federal agency somehow neglected ­
to reserve or to acquire an essential federal water right when it 

obtained land for a federal facility. It also could use the 

doctrine if the purpose for which the land was reserved does 

not encompass another legitimate purpose for which water is 

needed-for example, when water is necessary to maintain a 

wildlife preserve on a military installation. For reasons of 

legal policy, however, the Department of Justice has declined 

to recognize a preemptive, federal, nomeserved water right13 


As it applies to the military. water ecessarily 
comprises components of both federal and state law. 
Accordingly, judge advocates should strive to understand not 
only the federal water rights doctrine, but also the substantive 
and procedural water laws o e,states in which their 
installations are located. I 

I 

1 Water Law Doctrines-
Riparian Rights and Prior Appropriation 

As a general rule, each of the fifty states follows one of 
three water law doctrines. The water-rich eastern states 
adhere primarily to the “riparian” system. In states west of the 
100th meridian, where rainfall rarely exceeds twenty inches 
per year, the “prior appropriation” docmne of “first-in-time, 
first-in-right” prevails.14 A hybrid system that mingles ,­

riparian and prior appropriation principles is found along the 
100th meridian from Texas to North Dakota and in the states 
of the Pacific Coast.15 The general principles governing the 
major systems and the hybrid system are summarized below. 
Each judge advocate, however, must consult local statutes and 
case law to understand the system that affects his or her 
installation. I 

1OEngineerInst. for Water Resources. U.S.Army Corps of Engineers. Summary of StateWater Law (1991). 

1tEngineer Inst for Water Resources. US. Army C o r p s  of Engineers, Water Resource Planning Series for Fixed Army Installations (1991). ”his series was 
developed for USACE under a contract w i h  Planning and Management Consultants. Ltd, It comprises three separate volumes, respectively titled: (1) Installation 
Planning Manual: Water Resources Strategy and Planning Principles; (2) Installation Water Resources Analysis and Planning System (WRAPS); and (3) 
Summary of State Water Laws. It is designed to aid Army installation water planners to develop water supply management plans and to promulgate new planmng 
methcdologies in accordance with the recommendations of the Army Science Board. See generally Board Report, supm note 1. at 5. 

l*The reserved rights docuine is a judicial creation that assures that lands withdrawn from the public domain for federal purposes have adequate water to cay out 
the purposes for which they were reserved. The Supreme Court first announced the doctrine in an Indian water rights case. See Unifed Skates v .  Winters, 207 US. 
564 (1908) (applying the doctrine to guarantee that Indian lands set aside as reservaticms by the United States Government would have adequate water). See 
generally in@ notes 21-a,%and accompanying teu for Manalysis of the reserved right doctrine and its applicationto other federal reservations. 

13See generally Memorandum, Office of the Assismt Attorney General, Office of Legal Counsel. U.S.Dep’t of Justice, subjecl: Federal Non-Reserved Water 
Rights, 16 July 1982. After conducting an exhaustive legal review, the Office of Legal Counsel refused m assert that a presumption exists in favor of federal 
nonreserved rights. Unless a federal agency holds reserved water rights, federal agencies may acquire water only pursuant to state law, absent evidence that 
Congress specifically intended to preempt state laws. Id. at 79-80. ”he Supreme Court never has addressedh i s  issue specifically. 

14The prior appropriation 8tates are Alaska, Arizona. Colorado. Idaho, Montana. Nevada, New Mexico, Utah, and Wyoming. See David H. Getches. Water Law 6 
(2d ed. 1990). 

t5The states that combine features of the prior appropriation doctrine with provisions accommodating preexisting riparian rights are California, Kansas, 
Mississippi, Nebraska,North Dakota, Oklahoma, Oregon,South Dakota. Texas, and Washington. See id.at 7. 4 
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abuts a stream or body of water have equal rights to use water 
from that source. Generally, a riparian landowner must use 
the water for reasonable purposes within the watershed from 
which it is taken.16 A landowner may draw water from a 
source as it passes through his or her property, but he or she 
may not divert i t  unreasonably and m r e h  it to the stream 
from which it is obtained.17 

Only rarely must miliq’,installationsin the eastern United 
States cope with inadequate water supplies. M h y  eastern 
states, however, have implemented statutory regimes affecting 
the riparian rights of landowners. Some have established 
elaborate permit programs to regulate water uses.]* Judge
advocates serving in the eastern states must understand these 
regimes and the impacts they may have on an installation’s 
water uses. 

Prior Appropriation 

ation doctrine grew out of‘the 
development needs of the old West. Traditionally, a water 
appropriator simply took and used whatever water was 
available. To gain legal recognition of the appropriation, 
however, the appropriator had to demonstrate that he or she 
formed an intent td appropriate the water and then diverted the 

to a beneficial hse.19 

To protect his or her water right against other claimants, an 
appropriator must establish a priority~date. Customarily, an 
appropriator’s priority was determined by the date that be or 
she first took steps todivert the water. Many states, however, 
have substituted compliance with permit requirements for the 
requisite intent to divert as the *keyelement for establishing 
the priority of a use.20 In these states, the date an appropriator 
applies for a water use permit becomes his or her priority date 
if he or she later exercises due diligence in developing the 
water source for a benefcial use. 

The priority date is the central feature of the prior appro­
priation doctrine. When not enough water is available for all 
appropriators, a senior appropriator may exercise his or her 

water right in full before a junior appropriator may use,any 
ygter. 

Federal Reserved Water Rights 

The doctrine of reserved rights recognizes the implied 
intent of the federal government to reserve unappropriated 
water for federal activities when it withdraws land for those 
activities from ‘the public domain.21 The Supreme Court 

in‘llnitedStates v. New Mexico that “where water is 
necessary to fulfill the very purposes for which a federal 
reservation was created, it is reasonable to conclude . . . that 
the United States intended to reserve the necessary water.”Z 

ed water right affects only the amount of water 
y to fulfill the reservation’s specific purpose; 
, it encompasses not only the reservation’s present 
t also its future requirements.23 

Judge advocates must recognize the substantial impact that 
the reserved water rights doctrine may have on water law 
regimes in prior appfopriation states. The dochine can create 
substantial uncertainty about the value of an appropriator’s 
water right under state law. For example, the priority date of a 
federal reserved water right is the date that the federal 
government withdraws the reserved land from the public 
domain--nor the date that the reservation f i t  diverts water or 
obtains a state permit. Moreover, a federal reserved water 
right, unlike a prior appropriation right, cannot be lost through 
disuse. Accordingly, the reservation may claim seniority over 
other water users even though it never previously diverted 
water from a particular source. 

Additional uncertainties may arise because the present and 
future water needs of a federal reservation ,cannot be 
quantified easily. Other users often cannot estimate how 
much water the reservation may claim. The reserved rights 
doctrine aggravates these uncertainties by permitting the 
reservation to claim any amount it deems necessary without 
regard to state law or regulation. . 

Finally, the beneficial uses enumerated in state law may not 
include the purposes of the federal reservation. Arguably, this 
may blind water users to the possibility that the reservation 
may assert a valid watkr right in a particulu’source. 

16See Stratton v. Mount Hennon BoysSch., 103 N.E. 87 (Mass. 1913) (nonripaiian uses). 

17See 1 Water and Water Rights 5 16.1 (R. Clark cd. 1%7). 

1SSee George W. Sherk, E a t e m  Wder Low: TrendP in State Lcgularion, 9 
present, eastern states g favor increases, rather than decreases, in state 

IWO),fo 
es. 

stem water law trends. At 

I 

lgCharles J. Meyers d.Water Resource Management 262 (3d ed. 1988). 

mSee sand Point Water & Light Co. v. Panhandle &v. Co.. 83 P. 347 (Idaho 1905). 

21In 1963. the Supreme Cow extended the reserved righu dmrine to non-Indian f servations. See Arimna v. California. 373 U 

f- ulso Cappaenv. United States,426 U.S. 128.138 (1976). 

n438 US.6%. 702 (1978). 

BArizona v. California. 373 U.S.at 600. 
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The confusion causkd by the interpha)’o� federal reserved 
water rights and the prior appropriation doctrine is corn:’ 
pounded by the political, social, and economic needs of the 
western states. The dramatic legal effects of a military 
reserved water fight can disrupt an installation’s good rela­
tions with its neighbors-espec 
casually hseh #e right to flout 
under state hw. fihough Army 

I 

tween groundwater 
and surface water was not understood. Accordingly, th‘e 

ownership,” rule placed no restrictions 
ght to pump water from the ground

beneath his br her property. A landowner could draw off any
ahount of water without regard to the impact of the pumping 

ter must be used for a 
. Use of groundwater 

s prohibited as 
“correlative rights,”
le share of a taaf 

groundwater supply. This doctrine also permits landowners 
whose properties do not overlie a’groundwatersource to pump 
water from ,the source if surplus water exists and if the 
source’s annual yieid is regulated 20 ensure that it is not 
exhausted through overuse. Finally, some western states have 
applied the prior appropriation doctrine 

%Cappaerr,426 US.  at 143. 
nId. at 145. 

=43 U.S.C. 0 666 (1988). The McCarran Amendment specifically provides: 

Groundwater pumping generally i s  regulated through

permits. Some states also integrate groundwater adminis-

Ration withltheir Controls on Surface water rights. A larid-

Owner nomdly must his Or her PrioriQ’ date*Or 

prove his or her reasonable use of groundwater, to obtain a ­


, 4 3  

undwater sourcecan assert 
rights in that source.? .The legal 

s relevant to groundwater use do not differ SignificantlyY 
m surface water issues. Even so, a judge advkate should 

study the interplay between state surface and groun
and the feded reserved wapr rights dochine &full 
advising a kommander todmw on a ground-water source; 

I 

akr Rights Adjudication ’ 

water rights adjudications 
water rights of a military installati0 1) lawsuits‘b e h e n  
two or more water users; (2) general stream adjudications’:and 
(3) judicial reviews of administrative agency decisions on 
water rights permits. 

I 7 5 ,  

A lawsuit between several-but not all-users of a par­
ticular water source normally proceeds like any other legal
action. A suit of this gort usually is initiated by private
ppties, although a state may be involved. The decree i s  

parpes to the suit. I I 

atioidh normally would n 
te ‘water rights adjudication unless instalktion bolds 

water rights under state law. That this situation could arise is 
not inconceivable; an installation’s ,waterright easily could,be ­
purchased, transferred, or o&erwise acquired under state law. 

v21iAstate can administer federal reserved ‘water’righrs 
pursuant to a limited waiver of sovereign fmmunityrfound in 
the McCarran Amendment.28 The McCman Amendment 
partially waives federal sovereign immunity from state suits 
for the adjudication or the administration of water rights by 

sink holes on a neighboring farm). 
I ­

d I J I  ’. ‘ I 

(a) Jolnder of the United States as defendant; cos@ 
’ ‘I Consent is given to join the U m d  Shte’sas a ‘defendantin any suit 0) f& rfic adjudi&on of rights to the use of water of a river system or ’ other source,or (2) for the administration of such rights,where it a n that the United Slates is the ciwnerof or is In the process of acquiring 

water rights by appropriation under state law. by rchase. by e x c c g e .  or aherwise, and the United Slates is a neazssaly paw to such suit. 
The United Slates, when a pany to any such suit, SI% 0)be deemed to have waived any right (0plead harthe State laws nre hp l i cab le  M that 
the United Slates is not amendable thereto by reasonof its sovereignty, and (2) shall be subject to the judgments.orders, and decFs  of h e  cwrt 
having jurisdiction,and may obtain m i e w  thereof, in the a m e  manner and to the same extent as a private individual un arcumstayes:
Provided lhnt no judgment for costs shall be entered agahst the United States in any such suit. ’ ? J 

(b) Service of summons 
I J

ignated c 
(c) Jolnder In suits involvinguse of Interstate streams by State 

Nothing in this section shall be construed as authorizing the joinder of the United States in any suit or controversy in the Supkme Court 
involving the right of Statcs to the use of water of any interstate stream. 

Id. r ‘ 1 ., 
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authorizingthe joinder of the United States in “general stream 
adjudications.” To meet the standards of the amendment, a 
suit must concern an entire river system or other source”, and 
must “involv[e] a g ication ,of ‘all the rights of 

n 	[the] various owners s@-S**” SO *at *e court 
may consider “the en ity of claims .:. .”31 

Because an installation’s reserved water rights derive from 
federal law, they Cannot be extinguished in a general stream 
adjudication before a state court. The court, however, may 
require the United States to quantify, assert, and define its 
federal water rights. 

A general stream adjudication can be extremely complex 
and may involve thousands of claims and parties. It binds all 
water users, including the United States. and subjects @emto 
state administration. The filing ofc@ms and objectioneand 
the trial itself-may continue for years. 

reign immunity 
.	adjudications is sensible, however, becau 
quantify federal reserved water uses a 
management of water resources on federal reservations. This 
power is especially important in prior

4 where federal reserved water right 
widespread uncertainty. 

I A general stream adjudication must be distinguished from a 
! third type of water rights adjudication: a state administrative 

proceeding. Administrative proceedings typically are 
r”\ conducted before a state administrative body or the state’s 

chief water engineer. All water users who draw on a 
, 	 particular water source normally must apply for permits. The 

administrative body ultimately issues an order establishing 
beneficial uses, quantities of use. priority dates, and 

ers. This order ,may be appealed to a 
specified state court. 

participate in a state adminismative 
water right under s 

I 

anticipates the commencement of a general stream 
adjudication in state court. By‘providing information at,the 
request of a state agency, the installation might foreclose 
procedural or substantive isFes that ptherwise would arise in 
future litigation. For example, at a+general Ftream 
adjudication, the Army could defend its prior noncompliance 
with state permit requirements by showing that it previously 
provided equivalent information to the state. 

P wid. g 666(a)(l). 

30Dugan v. Rank, 372 US.609.618 (1963). 
, r 

I ( 

3lUnited States v. District Cm& 401 U.S. 520.524 (1971). 

Actions That Judge Advocates Should Take . 

aw that a command may 
rfeit its water rights through simple inattention. To avoid 

the isevere ,mission impact of this loss, ~ r m yattorneys must 
develop ”plansto I preserve y water rights for each 
installation or facility., 

A judge advocate should inquire into the status of the 

, 

- <  

I 
, 

ater rights. He or she must obtain answers to 

torical and current ‘ 
What other methods of 

proof are available? Are these uses 

If anyone were to challenge the 
installation’s rights, who would defend the 
installation’s ihterests? 

’ Are any challengesanticipated? 

Has the installation planned for contin­
gencies-such as drought, mobilization, 
new projects, or future mission require­
ments-that may intrease its demand for 
water? 

- h e  the DEH and the A coordinating on 
water rights issues? 

Has the installation developed a joint water 
law strategy’withother Army or Defense 

ent installations in the state? 

* ~ h a t s k c i  tise or training can 
DEH and SJA personnel bring to bear in 
water’plhningand water rights matters? Is 
further training warranted? 

1: 
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The iniwers to these queslions !dkn~ldrev& &e strengths 
and weaknesses of the installation's water program and should 

'i guide the judge'advotate ihy'tleveloping a water rights 
1 protection'plhn: Lines 'of communication between the DBH 
' and rhe SYA's 'office should be 'estAbtidhed and maihtsiiried. 
'-Most SigiScantly, the indlation 'should Control and ishohld 

maintain water rights documentation-properly in andcipation 

, 1 \ (  I '  

R e s h c e s  Avai6ble to hf'fJudge Advocates 

A staff judge advocat 
I . I .  "law matters should be,+e pxhqical cwn of I communication. 

Major command attorneys8can &aw ,on,extensive resources 
and experience to assist judge advocates in the field and the 
OTJAG Environpental. Law Division has designated an 
officer specifically to provide installation judge advocates 
with technical expertise and $tigation support,in water law 
cases. Moreover,judge advocates should not forget the MOU 
between The Judge Advocate General and the USACE Chief 
Counsel. By collaborating with USACE district counsel, 
installation judge pdvocates c y  gain invaluable assistance. 
The installation DEH Jso has a wide range of expertise and 
technical support at its .dispos$. For,example, the Army 

Engineer's Institute for.Water Resources has 
a water supply and demand forecasting model to 

predict the winter and summer water needs of Army instal­
lations.3zr,mismodel should bp,a pluable tool for overall 
planning or for use in adjudications. -I I ;I 

awayi .Future ,developmen&will tax the pupply of water 
te authorities will look for;waterwherever it can 
ter p l y  i s  a strategic resource and the Army 

must be ready to meet its futufe rater requirements. Any 
judge advocate that wishes to play an effective role in this 
process must prepare for that role now. 

-
UhTED STATES ARMY 

' J  

i ; THECHlEFCOUNS 
STATES ARMY CORFS 

r r l  4 1 

1. Purpose. This Memorandum of Understanding (&IOU) 
sponsibilities for the 
sentation of United 

U applies to all U.S. A m y  military 

s in the'Continentd United"States, 

is intended .that the terms hilitary 

s'be construed broadly aid include, 

dstate owned'or controlled by the 


Deptihent of the h n b ' o r  its suboiainate commands for 

hot apply to' water law 


issues relating solely to Civil Works projkts and activities of 

the U.S.Army Corps of Engineers. which will continue to be 


F 

b. The Judge Advoeat'e General biid the 'Chief Counsel 
will ensure that adequate training is provided to the attorneys 
under their respective technical supervision on the law of 

32See generafly Engineer Inst. for Water Resources, US. A m y  Corps of Eng'rs. InstallationWater Resouras Analysis and Planning System (IWRAPS) (1991). 
The model uses a computer program IO forecast water needs. For more information concerning the model. contact the Institulc for Water Resources, US.Army 
Corps ofEngineerg. Fm Belvoir, VA. 1 1 

1 !. 
1 1 4 ,  ; 1 " 



I water rights. They will coordinate this training and conduct 
joint training sessions, when possible, a0 ensure maximum 
participation by JAG C o p  and Corps of Engineers and Army
Materiel Command (AMC) attorneys. ' !  , I 

c. The installation or activity staff judge advocate (SJA),
chief legal advisor or counsel is responsible for rendering 
advice to the installation or *activityCommander and 
providing representation where appropriate regarding the legal 
issues pertaining to the availability and allocation of surface 
and ground water, and the establishment and protection of 
rights to water, for that installation or activity, The installa­
tion or activity SJA, chief legal advisor or counsel will render 
such advice and representation subject to technical channel 
supervision of The Judge Advocate General and appropriate 
MACOM staff judge advocate or command counsel, including 
the Command Counsel, HQs, AMC. Upon request of The 
Judge Advocate General, the Chief Counsel will assist The 
Judge Advocate General and the installation or activity SJA. 
chief legal advisor or counsel in  carrying out these 
responsibilities. The Chief Counsel will also provide that 
attorneys at Corps division and district offices may be 
available to assist the installation or activity SJA, chief legal 
advisor or counsel in carrying out these responsibilities. The 
installation or activity SJA, chief legal advisor or counsel 
shall keep the appropriate Corps division or district counsel 
informed of significant water law and water rights issues 
facing the installation or activity. 

I 

d. The Judge Advocate General shall provide legal advice 
to the Army Staff regarding the availability and allocation of 
surface and ground water for Army installations and activities 
subject to this MOU. In addition, The Judge Advocate 
General will exercise appropriate technical channel 
supervision and communication, in  coordination with the 
appropriate MACOM staff judge iadvoeate or command 
counsel, regarding installation water law issues. The Judge 
Advocate General will obtain the views and comments of the 
Chief Counsel, USACE, before taking any position that may 
affect or set a precedent that may affect any civil works 
projects or activities and will invite the Chief Counsel to 
participate in discussionsregarding such wakr law issues. 

e. Consistent with the Army General Counsel's role as 
provided in General Order 17, The Judge Advocate General 
will coordinate with the 'General Counsel regarding any 
installation water law issues or questions that involve 
significant departmentalconcerns; departmental legal policies 
and precedents: and matters of interest to the General Counsel 

or members of the Office of the Secretary. Indetermining the 
final Army position or legal policy o n  such matters, the 
General Counsel may coordinate with the Chief Counsel 
regarding departmental positions on installation water law 
issues that may affect civil works projects or activities. 

,and subject to the 
of the Army General Counsel, The Judge Advocate 

. General will maintain direct liaison with the Department of 
Justice (DQJ) on litigation concerning the availability and 
,allocation of surface and ground water and the establishment 
and protection of water for Army military installations 
and activities (including state adjudicatidns under the 
McCarran Amendment, 43 U.S.C. 8 666). {Further.with 
respectbto any general judicial adjudication subject to this 
MOU which could affect the civil works or real property 
functions of the US.Army Corps of Engineers4 The Judge 
Advocate General ,and the Chief Counsel will jaintly 
determine which office should mainrain primary direct liaison 
with !the Department of Justice, and will scope pnd execute 
appropriatecoordination with each other and with the General 
Counsel with respect to tha 

g. The Chief counsel responsible for the 
of providing a periodic update oE (1) the description of the 
administrative procedures related to water rights in the 50 
states; (2) the summary of water law in each of the 50 states: 
aqd (3) the status of general stream adjudications;.allof which 
are contained in the Department of the Army Water Resources 
Planning Manual for Fixed Army Installations which is to be 
finalized during 1991. 

h. The Judge Advocate General and the Chief Counsel 
will meet periodically EO exchange information on recent 
developments, and to identify any special needs or concerns 
relating -to Army water rights is-sues involving military 
installations. . 

MOU will be placed in 

, .  

Lester Edelman 
Chief Counsel ' , 

Date: October21,,1991 

OTJAG Standards of Conduct Ofice 
I 

Army Regulation 27-26: Rules of Professional ' ' investigation, he directed the Army General Counsel to 
r' Conduct for All Army Lawyers consider establishing rules of professional conduct for all 

Army lawyers., The Army's four "senior counsel"-the 
In the summer of 1990, the Secretary of the Army directed General Counsel, The Judge Advocate General, the Command 

a study of Army legal services. As an offshoot of this Counsel of the Army Materiel Command, and the Chief 
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'counsel of the Corps of EngineetstdireCted thekdeputies IO 
act as an executive committee and appointeda wprkingcom­
[mitteekmder the chairmanship of TvXrrBrnkst~WiUcHer'of&e 
t G e d  Counsel's Office. 

Jd 'b 

As bases for the new rules, the working committee decided 
,IO use the,existing-Army Rwes'of hfkssional Co&!udt for 
Lawyers, which -presently%dvern the~ccdntlhct'bf%dyers 

I under the juiisdiation 'of The*fdUge(AWocateGene&:L Ttie 
committee 'members then proposed a'tidntber of hhariies'to 
!these rules. For example;'theythrified the F O V ~ S ~ O ~in Rile 
1:5 governing compensation for -perfsrmabce'6f  official 
duties: they changed Rule 1.13 to prohibit more explicitly the 
formation tof an'attomey-client rehionship ~IIt.hekib&nbe of 
s&cific authorization to do Wand tb require kin attorney to 

I .

disclose to ea client the attbmey'd tluty to 
intedtions to act unlawfully:&d t h 6 y . e ~ ~  
douerti&licatims for Feded ernploymeht ' 

6 '  ' ! 

1 1lThe kommittee'subdtantially 
expanding it'to address in 
the Army Rules and "ciM 
provides that, in a conflict between the h y Rules and the 
rules ofcan Army lawyer's licensing juridiction. the lawyer 
first must attempt to reiolve the c o f l i d  with the assistandof 
'a supervising utomey. If a fesoluti0n'cannot be reached;'h e  
Army 'Roles will pgovern'ithe lawyerrs ~bobdu&iin  the 
perforhance of his or her official duties landlthe ruiesof the 
licensing authority will "gvern the 'lawyet's dondhet in 
matters relating to 'the prlvatehpradtice ofI ' "' Iattorney's official duties. 

I I The' working committee addreksed thd ' i s h e s  of 
enforcement 'and interpretatibh initwd 'new rules.J Rule'b:l, 
Interpretatioh, establishes a Departhent bf -the A m y  '@A) 
Professional CotiUhct Council. "This'council,bhkh '$411 be 
composed of the four senior counsel or theii'designated 
representatives, will provide authoritative interpretations of 
the A h y  Rules of PmfeSsidnal ConducL'tEakh senidr'codnsel 
will be assisted by a professional tesptindibility t !ommke 
(PRC) in reviewing and resolving rule interpretations. 
Requests for official interpretations must be submitted 
through the technical chain of supervision. Each ultimately 
will be referred to the senior counsel'sPRC. The DA council 
will not render'disciplinary opinions, althodgh'ja senior 
counsel may use the council'$ opin'ioris as ithe b'asis for 
disciplinary actions. 

Rule 10.1, Enforcemenr, requires Gadh knidr kddnsel & 
es 
re 
provides that the General Counsel will inquire into allegations 
of professional impropriety lodged agaiastmy F�hek$thior 

cdunsel and @at theSecrecaj of the A m y  bill inquire'into 
mny.illegationagainstthe GeneridCounsel. li*#.i 
y'~l'Iht: Army Rule3 will,be @ublished'id&gulatoryTom. To 
preserve the existing numbering schemeAwhich matches the 
American Bar Association Model Rules and permits easy ­
,[crossreferencingythe Army Rules afe contained .in an 
appendix LO thk,new ,Army tegulation. The regulatiori'does 

h o t  afford !the Arrny Ruleshe status of a punitive regulation, 
[asContemplated in Uniform Code ofMilitary~Justice(UCMJ) 
.article92.3 InsteAU, the le^ will be enforced through the use 
.of n6rrnal administrative sanctions. The regulation, however, 
does not preclyde UCMJ actioh if an act that violates an M y  

:Rule,also is an.offenseunder an independent provision of the 
'UCMJ. Any local provisions that would supplement the 
rregulatipn must be hpproved expkessly :by the General 
1 Counsel. Finally, the regulation will continue the huniber.of 
I the existing .DA p'amphltt, bearing the designation 'Army 
Regulation 27-26 According to the editor at !the .Army 
Publications and ;Printing Command, the regulation bas 
scheduled for publication in mid-April 199Z which meand 'It 

The following ease' summary, which describeh the 
application of the A'rrnyb Rules of Professional Cdnduct for 
Lawyers4 to an actual professional responsibility case,imay 
serve not only as a precedent for future cases, but also as a 

:training vehicle for Army lawyers, regardless of their levels of 
cult issue$ of profe -

L ( I /  $ ? - , ,  ' J  ,l: . 

otect privacy, netther the 
Adentity,of the Lmfke,nor the name of the subject involved in 

client's :husband had spent the night 
another: woman <after the clienr ~ 

. 

i s  information breached the 
of confidentiality, even though

this disclosure actually may have furthered 



The wife of an Army officer cofisulted an A m y  legal i $0use ,the private information. Accordingly, the 
assistance attorney (LAA). seeking help in obtaining delin- s inadvertent revelation about Captain N and Captain H 
quent support payments. The client e 1.6. The L M ,  however, did not disclose 
band, Captain N,had spent the night 'harm Captain N or Captain H. Moreover,
officer in the husband's unit. Out of concern for her the disclosure did not prejudice anyone's legal rights or 

fitary career*howev e Wife ~ W I U ~ ~*e standing. merefore, @edisclosuredid qqt violate Army Rule 
vulge this information 4.4.8 

an ,extremely , 

I 

overall perf~mnce., 

aP 
& 

5DA Pam.27-26,Rule 1.6 (a). 

6See Li. Rule 1.6 provides: 
,A% 

A l a  not rev 
disclosuns that are impliedly authorized in order to cany out the npmentation.and except as rtated in paragraphs(b) and (c). 

(b) A lawyer shal l  reveal such informationto the extmt the lawyer reasonably believes necessary to prevent the client from committing a 
criminal act that the lawyer believes ig sult m imminent death or nubstan or significant impairment of national 
security or the readinesi or capability of t. cade el. lii.crah, or weaporihys 

(c) A lawyer may =veal such infomation10 the cxmt rhc Lawyer 
of Ihc lawyer in a controversybetween the hwyer and rh 
baaed u p  conduct in which the diem war involved, or 
of Iheclient 

Id. See generally Geoffrey C. Hazard. Jr. & Suhh P.Kottiak. The Low d ?ilhier 

The Law governing dimt tonfidenccs ha !yo ~ ) u r c c s ;- agency law 
infomation fnnn and about their principals as confidentialto the extrnl 

per the agen 

Id. at 185. 

?'A lawyer is impliedly nuthorized to bake disclosures about a client when a 
i n ~ c t i o n ~s p e d  W ~ t v l c e sIhiLrhat !$ority." PA Pam.27-26. Rde 

+ <
aid., Rule 4.4 (Respect for Righm of ?hird'Penons). 
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On 15 January 1992, The Judge Advocate General 
'estabfishd the Anny'Lawyer P 
* Army' CarCer Alumni hogra 
drawdowi. 	The A m y  Lawyer 'Plactment service will help 
eligible judge advocates and warrant officers to identify, to 
prepare for, and to obtain professional employment in the 
civilian skctor'in privat and in local, state, and 

A judge advocate or warrant officer may take advantage of 
this service if he or she is eligible to retire, has served at least 
two years in his br her pfesent grade: and has been 
nonseldcted 'fir piomotion :or for conditional voluntary 
indefinite br voluntary indefinite status. Officers in a 
promotdble'status are ineligible for assistance. 

i , f t . I ' >  

The Anfiy Lawyer Placement service will provide eligible 
officers with job search information materials, will help them 
to identify employment prospects, and will assist them in 
preparing fir employhient interviews. ~AIIoficer seeking this 
assistance should IpreNe a resume. H e  or she also should 
complete Standard Form'l7l!if:he or she i s  interested in 
federal employment Mareover, the officer should relate the 
following information to Army Legal Placement'ot A@@ 
personnel: 

his or her employment availability date; 
his or her geographic employment pref­
erence (reflecting current state bar mem­
bership or the ability to "waive into" a state 
bar); 

LAAWS Bulletin Board Service 

The Legal Automat 
operates a' 
the Army 1 
of Defense @OD) agencies. A note 
BBS has appeared as a regular feature in past editions of The 
Army Lawyer. The inquiries that this note has inspired 
tlemonsrrate a need to clarify the nature of the. BBS. - *  

An ACAP office may be found on most major ,&my instal­

-

special support that we, as a corps, long have provided so 
abundantly to the rest of the Army. 

Office. Access to the LAAWS BBS curre 
the following individuals: i ,  t 

ment of the Amy;  i j 

P 

6 ' .Army Reserve judge advocates phsentl
' ' s e s h g  on'active duty, or employed full-

The LAAWS BBS is the successor to the OTJAG BBS, time by the federal government; ' 
formerly operated by the OTJAG Information Management 
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EILuAm OADED PESCRIE'TION I 

ne1990 I T h e h  
Military 

/? Database (Enable 2.15). 
.Updated through1989 
The Army Lawyer Index, 
it includes a menu system 

e Defense Logistics Agency or and an explana 
the Civilian Health and Medical Program of memorandum. 

l the Uniformed Serviqes; AFL4WMEM.WF. 
I .  

with approved, written excep- CCLRZIP September 1990 Contract claims, 
Litigation, Litigation, &

tions to policy. Remedies 
s . 

L / I 1 

I 

i cal Law Deskbook 
i i 

Headquarters, Deparlment of the Army
A m  DAJA-IM 

h 1992 Defensive Federal 

I (LMWS Project Management Officer) t i 

The Pentagon 
Washington, DC 20310-2200 

h 199 
Litigation,vol. 2 

The.following is an updated list of TJAGSA.publications JA2 
. available for downloading from the LAAWS BBS. (Note that 

the date a publication is "uploaded" is the month and year the 
file was ma& available on the BBS-the publication date is 
available within each publication.) 

JA211zIP b&-
Management Relations 

ii.I 

JA2312IP &h 1992 Reports of Survey and 
. 3 , Line of Duty Determina­

' . i  I 

tions-Pro&unmed Text12lCAC.ZIp ?June1990 The April 1990 , L 

Contract Law 
I .  	 ' I ^  Deskbook from the 121st 35zIP , March 1992 

Conmct Attorneys' Course 

1991 1990Conht  1 
Law Year in Review in 
ASCII format: I t  

j originally was provided at 
y1990' claims­

the 1991 Government 
Text, vol. 2 

Contract Law March 1992 ' Federal Tort Claims'Act 
at TJAGSA. 

TJAGSA ContractLaw 
1991 Year in Review. 

March 1992 Legal Assistance Real 
. 505-1ZlP February 1992 TJAGSA Contract Law PropertyGuide

Deskbook, vol. 1, 
May 1991 , 622  March 1992 Legalhsistance 

1 1  t WillsGuide 
505-2ZIP February 1992 TJAGSA Contract Law 

Deskbook,vol. 2, JA263AZIP May1990 Legal Assistance 
May 1991 Family Law 

r" 506zIP mber 1991 TJAGSA FiscalLaw JA265AZIP May 1990 Legal Assistance 
1991 ' ConsumerLaw Guide (1/3) 

I 
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-
Law Guide (2/3) 
JA296D.ZIP istrative and Civil

Legal Assistance Consumer 
Law Guide (3/3) 

h+ch 1992 Legal Assistance 
Office Directory 

Legal Assistance 1 
Notarial Guide 

h 1992 Federal Tax Information 
i j Series' . 

h 19 Legal Assistance Office 
1 Administrafioh Guide 

h 19 Legal Assistance 
2 DeploymehtGuide " 1 

egal Assistance , I 

iving Wills Guide 

h 19y 

Protection Act -Outline 

h 1992 	 Model TaxAssistance 
PrOgram 

Administrative and Civil 

inistrative and Civil 

JA301ZIP October 1991' 	 tfnauthcnizeh Absence-
Programmed Instruction, 

I TJAGSA Criminal ~ a w  
-' &\;ision 

" ' :*iJA310zIP idCounsel tind Defense 
Counsel Handhk,  
TJAGSA Criminal Law 

Nonjudicid hnishment­
t j  Programmed Instruction, 

T'JAGSA Criminal 
1 '' Law'Divisian 

u 
r , 

Crime F 

Handbook(DOWNLOAD 

January 1990 	 Contract LawYear in 
Review-1989 

Complete download instructions ,will be reprinted'in future 
r editions of The Army Lawyer. Questions or suggestions 

concerning the availability of TJAGSA publications on the 
LAAWS BBS should be sent to The Judge Advocate Gen­
eralis Schoal, Literature and Publications Office, ATTN: 
JAGS-DDL, Charlottesville, VA 22903-1781. For additional 
information about the LAAWS BBS,contact the system 
operator, SSG Mark Crumbley, at DSN 227-8655, or at the 

. I 1 

F 

Quotas for JATT and JAOAC for Acade Of ) for 
academic year 1992 are available on ATRRS (Army Training 

Quotas for Judge Advocate Triennial Training (JATT) and Requirements and Resource System). To qualify for JATT, 
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you must be a United S y Reserve judge advocate on 
a court-martial trial -martial defense team, or a 
military . To qualify for JAOAC: you hust be a 
Reserve judge'advocate, currentl 

F~ advanced course, who has not completed an 
military justice subcourses (Phase 11). Quo 
only through k I ' R k S ,  the Army's automation system for the 
allocation of h i n g  spaces. If you are an Army Reservist in 

i ' I 

Personnel Center, Judge Advocate General Personnel 
Management Office at 1-800-325-4916 or (3 14) 538-3762. 
When you request a quota, advise yo? point of contact that 
the school code for The Judge Advocate General's School 
(TJAGSA) in A F S  is 181. The course number for JATT is 
5F-F57 and the Course numb& for JAOAC i s  5F-F55. The 
class number for both JATT and JAOAC is 092. 

All quotas for courses at TJAGSA now are available 
only through ATRRS. Do not call TJAGSA to obtain a 
quota for any course, including JATT and JAOAC, 
because TJAGSA cannot enter you into ATRRS. 

I 
, , / .  CLE News 

I 

1. Resident Course Quotas 

ttendance at resident courses at The Judge Advocate 
General's School (TJAGSA) is restricted to those who have 
been allocated student quotas. Quotas for TJAGSA CLE 
courses are managed by means of the Army Training 
Requirements and Resources System (ATRRS). the Army­
wide automated quota management system. The ATRRS 
school code for TJAGSA is 181. If you do not have a 
confvmed quota in ATRRS, you do not have a quota for a 
TJAGSA CLE cqurse. Active duty 
obtain quotas through their directorates of 
equivalent agencies. Reservists must obtain quotas through 
their unit training offices or, if they are nonunit reservists, 
through ARPERCEN, ATTN: DARP-OPS-JA, 9700 Page 
Boulevard, St. Louis, MO 63132-5200. Army National Guard 

i 	
personnel request quotas through their unit training offices. 
To verify a quota, ask your training office to provide you with 
a screen print of the ATRRS R1 screen sho 
reservations. 

l 
2. TJAGSA CLE Course S e 

1992 

1-5 June: 112th Senior Officers Legal Orientation (5F-Fl). 

8-10 June: 8th SJA Spouses' Course (5F-F60). 

i 8-12 June: 22d Staff Judge Advocate Co 

r 
6-10 July: 3d Legal Adminis 

'	8-10 July: 23d Methods of Instruction Course (5F-F70). 

13-17 July: US.Army Claims Service Training Seminar. 

13-17 July: 4th STARC JA Mobilization and Training 
*Workshop. II 


15-17 July: ProfessionalRecruiting l'hining Seminar. 

20 July-25 September: 128th Basic Course (5-27420). 

20-31 July: 1 128th Contract Attorneys Course (5F-F10). 

3 August-14 May 93: 41st Graduate Course (5-27422). 

3-7 August: 51st Law of War Workshop (5F-F42). 

10-14 August: 16th Criminal Law New Developments 
e (5F-F35). 

17-21 August: 3d Senior Legal NCO Management Course 
(512-71D/E/40/50). 

24-28 August: 113th Senior Officers Legal Orientation 
(5F-Fl). 

31 August4 September: 13th Operational Law Seminar 
(5F-F47). 

14-18 September: 9th Contract Claims, Litigation. and 
Remedies Course (5F-F13). 

3. Civilian Sponsored CLE Courses 

August1992 

8-14: AAJE, Philoso ia l  
Decisionmaking in Criminal and Civil Trial Courts, Ogunquit, 

MAY 1992 THE AP$IY,CAWYER DA PAM 27-50-234 77 
I + . (  1 . I '  I - 1 , 



>,$*, I I ,’ I I 6  ; a  I ‘ 3 * 

2 0  ESI,Protests,Seattle, WA. 
New Mexico 

* I” I 

‘ 22-28:-Am: herature and Law, Seattle.WA. **NorthCarolina 

22-28: AAJE, Advanced Constitutional Criminal Pro- North Dakota 
cedure, Seattle,WA. *Ohio 

24-28: ESI, Operating Practices in Contract Administra-
I *  3 ’ ’  **Oklahoma

tion, San Diego. CA. C t 4 - ! : e  .I” c . Oregon 

For f@ex information von,civiliancomes, please contact 
the institution offering the cou~se.The addresses &e listed in 

. I ,  * 
the Februiry 1992 issue of The Aimy Lawyer.I 1 - 1 

‘ ( I  l a . L ‘ 1’ * . I  * 

4. Mandatory Continuing Legal Education Jurisdictions 

31 January annually 

1 

*Florida Assigned monthly deadin& 
, be;verythreeyears I . 1 

31January annually , 
1 March every third 
anniversaryof admission ~ 

1 

support resident instruction. Much of this material is use 
judge advocates and government civilian attorneys who are 

30 days afterprogram . “I28 February of 
succeeding year 
31 July annually 
Every two years by 
31 January 
15 February annually 
Anniversary of date of 

r theqe pate@s. Because ­
s not h f h i n  the ’school’s 



To provide another avenue of availability, some of this 
material is being made available through the Defense 
Technical Information Center @TIC). An office may obtain 
this material in two ways. The.first is to get i t  through a user 
library on the installation. Most technical and school libraries 
are DTIC "users." If they are "school" libraries, they may be 
free users.' The second way -isfor'the offick or organization to 

t user. 'Government agency users pay 
copy for reports of 1-100 pages and 

seven ken@ fur each jldditional page over ' 100, or ninety-five 
cents hr fiche dbpy. ' Overseas users may obtain one copy of 
a repohat no charge. ' The necessary information and formsto 
become registered as a user may be requestd b m :  Defense 
Technical Infomiation Center, Cameron Station, Alexandria, 
VA 22314-6145, telephone (262) 274-7633, AUTOVON 284­
7633. 

Orice registered, an office or other organization may open a 
deposit account with the National Technical Information 
Service io facilitate ordering materials. Information 
concerning this procedure will be provided when a request for 
user status is submitted. 

Users are proiided biweekly and cumulative indices. These 
indices are classified as a single confidential document and 
mahed only to those Di?C users whose organizations have a 
facility cl'earance. This will not affect the ability of organi­
zations td become DTICusers, ill it affect the ordering 
of TJAGSA publicati DTIC. All TJAGSA 
publications are unclass d the relevant ordering infor­
mation, such as DTIC numbers and titles, will be published in 
The Army Lawyer. The following TJAGSA publications are 
available through DTIC. ,The nine character identifier begin­
ning with the letters AD are numbers assigned by DTIC and 
must be used when ordering publications. 

Contract Law 

AD A239203 Government Contract Law Deskbook vol. 
l/JA-505-1-91 (332 pgs). 

AD A239204 Government C o n k t  Law Deskbook,vol. 
2/JA-505-2-91 (276 pgs). 

B144679 al Law COW DeskboolJJA-506-90 
(270 PPI. 

Legal Assistance 

128 	 USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 pgs). 

AD �3147390 LegalAssistance Guide: RealProperty/
r' JA-261-90 (294 ES). 

AD B147389 	 Legal Assistance Guide: Notarial/ 
JA-268-90 (134 pgs). 

JA-276-90 (UX,pgs). 

AD A230618 Legal Assistance Guide: Soldiers' and 

AD A244874 Legal Assistance Wills Guide/ 

i '  
*AD A244032 Family Law Guide/JA 263-91 (711 pgs). 

AD A241652 	 Office Administration Guide/ 
JA 271-91 (222 pgs). 

AD E156056 	 LegalAssistance: 'LivingWills Guide/ 
JA-273-91 (171 pgs). 

Model Tax'Assistance Guide/ 
JA 275-91 (66 pgs). 

*AD A246280 Consumer Law Guide/JA 265-92 (518 pgs). 

*AD A2453 Information SeriedJA 269192 (264 pgs). 

Administrative and Civil Law 

AD A199644 The Staff Judge Advocate Office Manager's 

AD A236663 '"Reportsof Survey and Line of Duty 
DeterminationsDA 231i91 (91 pgs). 

AD vemment Information Practiced 
JA-235(91) (324 PgS). 

7433 	 AR 15-6 Investigation med 
InstructiodJA-281-91R (50 pgs). 

JA-210-91 (484 pgs). 

e Law of Federal Labor-Management 
RelationNA-211-91 (487 pgs). 

Developments, Doctrine & Literature 

AD B147096 	 Legal Assistance Guide: Office Directory/ ADB124193 Military on/JAGS-DD-88-1 (37 PgS.) 
JA-267-90 (178 pgs): 
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AD A236860 j 11 Senior officers Legal OrientatiodI': 
.CiA 320-9 I(((254 pgs). 

Baltimore, MD 21220-2896. The PAC will 

policiesHandbOoldJAGSGRA-89-1(188w). 

establish a single account for each major 
staff element. To establish an account, 
these uriIts dll'folbw the procedure in (b) 

fori Cowts-Martial, DA P a m .  Army 
Regulations, Field Manuals, and Training Circulars. 

(1) The U.S.Annypfiblications Distribution Center at Boulevard, Baltimhre,MD 21220-2896. ' 
Baltimore stocks and distributes DA publications and blank 

use. Jts &ddress'lsL1-,w, (3) USAR units that are company size 
and above and 'sfaff sections from division 

Commander level and above. To establish an account, 
1. :-iUS:'Army Z?nblic e i i ,  i :  - these units'willTsUbmit a DA F m  12-R and, 

I d : 2 8 @ l Ea~tenBhd.  suPp(0ttihg;DA 1Zsenes forms through their 
Baltimore,MD 21220-2896 supporting install CONUSA to the 

1 1  h%alrimore [US 2800 rEasiem 
s (2)~:Units:must have publica$ons-accounts to use any Boulevard, Baltimbrt3;MD '21220-2896. ,­

part of the publications distribution system. The following 
kktract TronAFL25-30 is provided 50 assisbBctive,Reserve,\Y .', rJ-iili '- 49 ' elements, 1Toptablish _sn 
and National Guard units. account+ rpgions yjl l  submit a DA 
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Form ,12-R and supporting -DA'<12-series 
forms through their supporting installation 
and TRADOC lDCSIM to the Baltimore 
USAPDC, 2800 Eastern Boulevard, 
Baltimore,' MD 2 1220-2896. Senior and 

' 	 junior R O E  units will submit a DA Form 
12-R and supporting DA 1Zseries forms 
through their supporting installation, 

ional headquarters, 
SIM to the Bal 

Eastern Boulevard, Baltimore, MD 21220­
2896. ' ,  i-

Units not described in [the paragraphs] 
above also may be authorized accounts. To 
establish accounts. these units must send 
their requests through' their DCSIM or 
DOIM, as appropriate, to Commander, 
USAPPC, A m :  

E VA 22331-0302. ' 

DA Pam 25-33. 

(301) 671-4335. 

requirements will receive c&pies of new, revised, and changed 
publications as soon as they are printed. 

(4) Units that require publications that are not on the 
initial distribution list can kquisition pkblications using DA 
Form 4569. All DA Form 4569 reques&will be sent to the 

,Baltimore. MD 

487-4684. 

(6) Navy, Air Force, and Marine JAGs'can request up to 
ten copies of DA Pamsby writing to U.S. Army Publications 
Distribution Center, ATIN 2800 Eastern 
Boulevard, Baltiniote, MD ephone (301) 
671-4335. 

and changes to 
existing publications. 

Number 


AR 135-156 	 Personnel Management of 25 Jan  92 
General Officers 

AR 735-17 Accounting for Library 21 Nov 91 

f 

Family Action 26 Dec 91 

Joint FederalTravel 1 Feb 92 
1 Regulations,Change 62 

' I 

tion Management Items. 

taff and faculty at The Judge 
wAdJdcafe General's School (TJAGSA) has access to the 

Defense 'Daw'Nekwork (DDN) for electronic maill (e-rnail). 
To pass information to someone at TJAGSA, or to obtain an 
e-mail address for someone dt TJAGSA, a DDN user should 

tion Management Officer also is 

piling a list of JAG Corpse-mail addresses. If you have 


an account accessible through either DDN or PROFS 

system) plkase send'a message containing your e­


mail addtess to the postmaster address for DDN, or to 


eone at TJAGSA via 
autovon should dial 274.7115 to 'get the .TJAGSA 
receptionist; then ask for extension of the office you wish 
to reach. I 

c,  Personn'el having w e s s  to FTS 2000 can reach 
TJAGSA by dialing 924-6300 for the receptionist or 924-6­
plus the Wee-digitexteaion ydu wait to reach. 

:d. The Judge Advocate General's School also has a tolt­
free telephone number. To call TJAGSA,'dial 1-800-552­
3978. 

,: I L 

e. A recent Mdition to the Viddtape Library at The Judge 
Advocate Geheral's Schwl is-a tape entitled "Professional 
Responsibility for the Army Lawyer." This three-part tape 
discusses the kthical'responsibilitiesof Army lawyers, civilian 
lawyers who work under the disciplinary authority of The 
Judge Advocate General, and civilian lawyers who appear 
before military tribunals. Among ,the topics covered are 
conflicts of interest, lawyer-clientconfidentiality,perjury. trial 

'publicity, handling evidence.or contrabhnd, obligations to 
third pariies. duties of % u b r m s  and supervisors, and the 
procedures for reporting and investigating ethical complaints. 
Each part is approximately forty-five minutes long. 
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obtain copies of this tape, please send blanktapes to The 
Advocate General's School, U.S.Army, ATTN: 

I -1M-V, CharlottesviIle, YA 22903-1781. Tapes are 
dubbed at standardspeed only, so please send enough blank 

[ 1 ; 

I - L f  ; 
a. With the:closure,andrealignment of many Army 

installations, the Atmy Law Library System (ALLS) has 
I'rbecomethe pointtof cdntact for redistribution of 'materials 

contained innlaw libraries on those installations. The Army 
Lawyer will continue to publish lists of law library materials 
made available as a result of base closures. Law librarians 
having resources available for redistribution should contact 
Ms.Helena Daidone. JALS-DDS, The Judge Advocate 

' General's School, U.S.Atmy, CharloUeSville, VA 22903­
,1781, <Telephonenumbers are autovon 274-7115,jext. 394, 
commercial (804) 972-6394:or fax (804) 972.6386. - I  

I 1  

ing materials hav 
are available for redistribution. Please contact the libraries 

ary Technician, San 

,. Federal Supplement,vols. 1-39 

2. Mrs. Margaret D. Albin. Property Acct. Officer, 
ashville District,.iCorps of Engineers, P.O.rBox 1070, i-

, ;, I) Nashville, TN 37202-1MO.< 
I 

C 

( 	 Vol. 1 (1922) through vol. 25 (1946) 
Vol. 26 (1947) through vol. 49 (1970) 
Vol. 50(19ll) through vol. 68 (J989) I 

I ' ' 3 Index Digest Decisions of the Comptroller 
- ' r  ( , i I GeneralaftheUnitedStates: , 

July 1 ,1921  to June 39,1967 

mercial C d e  Serv-
I 

Corpus Juris Secundum (152 v 

e * I / '  

Feded Criminal Trial Practice,'3ded. 

, Mpdern Federal Practice Digest (84 vol. set)L , 

g , 1 1 1 '  t l i  1 < I 

Law & Tactics in J 
I 1 I >  I 

E Law of Modem Commercial 

1 

Prosser on Torts 

I14 . s  

Digest of,the rDecisiops of the Arm 
of Contract Appeals, vols. 42-50 

Military Evidence 

-.*Army south,L4ttn: c w 2  ' ModelCode of Evi&n&
ephone: 

1 1 ,  I :.. 
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f­

f­

4, Staff Judge Advocate, U.S. Central Command, Attn: 
MSgt Frederick, MacDill Air Force Base, FL 33608-7001; 
telephone: (813) 830-6422. 

Corpus Juris Secundum 

Family Law Reporter 

Military Justice ,Citations 

U.S. Citations Cases 

U.S. Law Week 

U.S. Supreme Court Digest 
I - . ~ _ ”  

~ U.S. Supreme Court Digest Annotated 

U.S. Supreme Court Reports 

5. Staff Judge Advocate, HQ 5th U.S.Army & Fort Sam 
Houston, Atm: SGM Frances L. Black, FortSam Houston, 
TX 78234-7000; telephone: DSN 471-1515, commercial: 
(512) 221-1515. 

Bouvier’s Law Dictionary (2 copies) 

Corpus Juris Secundum/American Law 
Books 056) 

Court-MartialReports (52) 

Decisions of the Comptroller General of the 
united states (7) 

Modem Legal Forms (20) 

National Highway Carriers Directory Inc. 
(3) 

Shepard’s southwestern Reporter Citations 
(6 vols.) 

Shepard’s Texas Citations (4 vols.) 

Texas Digest (65) 

Texas Edition: .Southwestem Reporter 26 . . 

Texas Juris (10) 

Texas Jurisprudence(77) 

Texas Law Finder 1984-91 (6) 

U.S. Law Week (31) 

U.S. Code of Congressional Services (10) 

U.S. Code, Congressi 
News (paper) (100) 

U.S.C.M.A. (22) 

I 

6. Staff Judge Advocate, HQ, USAREUR, ATTN: 
Christine Nelson-OJA Information Management Office, 
Unit 29351. Apo AE 09014, ETS 370-8123/6655. 

Weinstein’s Evidence (vols. 1-5, Index & 
Table of Cases) 

American Jurisprudence26 

VOlS. 1-82 

Table of Statutes & Cases Cited 

New Topic Service (3 vols.) 

General Index (A-Z) 


Military Rules of Evidence Manual (4 
copies & 1989 cumulative supplement) 

Federal Rules of Evidence Manual (2 vols. 
& Feb. 1985 supplement) 

Digest Annotated and Digested Opinions (2 
vols.) 

West’s Federal Practice Digest 2d 

Jm.-AUg. 1983 
Mar. & Aug. 1984 
Jan.-Dec. 1986 
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By Order of the Secretary of the Army: 

GORDON R. SULLIVAN 
General, United States Army,

Chief of Staff 

Official: 

& & d U  
MIL;N H! HAMILTON 

Administrative Assistant to the 
Secretary of the Army ' 

01328 

2 '  
Department of the Army 
The Judge Advocate General's School SECOND CLASS W L  

i *  

4 , 

'i, , ;\ '. i 4 IIi I 1 

1 I I  

F 

'U.S.Govemfrien1 PtkdngOIRce: 1092- 311-8101b0002 PIN: 069816-000 P 
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